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CHAPTER  I— COMPTROLLER  OF  THE 
CURRENCY,  DEPARTMENT  OF  THE 
TREASURY 

PART  2— DISPOSITION  OF  CREDIT  LIFE 
INSURANCE  INCOME 

AGENCY;  Comptroller  of  the  Currency. 
ACTION:  Pinal  regulation. 

SUMMARY:  This  regulation  prohibits 
distribution  of  credit  life  insurance  in¬ 
come  to  employees,  officers,  and  directors 
of  a  national  bank  and  to  individual 
stockholders  owning  more  than  5  percent 
of  a  national  bank’s  shares.  The  agency 
is  issuing  this  regulation  in  order  to  curb 
self-dealing  in  the  sale  of  credit  life  in¬ 
surance  by  national  bank  insiders. 

EFFECTIVE  DATE:  January  1, 1978. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT; 

Ford  Barrett,  Assistant  Chief  Counsel, 
Comptroller  of  the  Currency,  Wash¬ 
ington,  D.C.  20219  (202-447-1880).  Mr. 
Barrett  is  the  principal  drafter  of  this 
document. 

SUPPLEMENTARY  INFORMATION: 
On  July  20,  1976,  the  Cc«nptroller  of  the 
Currency  published  for  comment  in  the 
Federal  Register  (41  PR  29846)  a  pro¬ 
posed  regulation  governing  the  disposi¬ 
tion  of  income  from  the  sale  of  credit 
life,  health  and  accident  insurance 
(“credit  life  insurance”)  to  loan  cus¬ 
tomers  of  national  banks.  In  essence,  the 
proposed  regulation  would  have  pro¬ 
hibited  officers,  directors  and  principal 
stockholders  of  national  banks  from  re¬ 
taining  for  their  personal  benefit  inccmie 
derived  from  credit  life  insurance  sales. 
The  proposal  was  premised  on  the  judg¬ 
ment  that  income  earned  from  credit  life 
insurance  sales  to  bank  customers  by 
bank  officers  using  bank  premises  and 
good  will  in  the  creation  of  bank  assets 
(loans)  should  be  credited  to  bank  earn¬ 
ings  rather  than  be  paid  directly  to  and 
retained  by  officers,  directors  or  selected 
stockholders.  For  reasons  discussed  in 
the  Notice  of  Proposed  Rulemaking,  the 
Comptroller  believed  the  practice  of  al¬ 
lowing  individuals  to  retain  this  income 
may  be  an  unsafe  and  unsound  banking 
practice,  an  unlawful  distribution  of  the 
bank’s  income  other  than  by  the  pay¬ 
ment  of  dividends  under  the  provisions  of 
12  U.S.C.  60,  a  breach  of  the  fiduciary 
obligations  of  officers  and  directors  under 
both  the  common  law  and  12  U.S.C.  73, 
a  misapplication  of  bank  funds  punish¬ 
able  uncier  18  U.S.C.  656  and  other  crim¬ 
inal  statutes,  and  a  possible  violation  of 
federal  antitrust  laws. 

Slightly  more  than  200  comments  were 
re<;eived  in  response  to  the  proposed  reg¬ 
ulation.  The  principal  issues  raised  by 
the  comments  and  the  resolution  of  these 
issues  are  discussed  below. 

Discussion  of  Comments 

1.  Federal  Law  Obstacles.  With  cer¬ 
tain  exceptions,  §  2.4  of  the  proposed 
regulation  required  that  all  income  from 
credit  life  insurance  sales  be  credited  to 
the  bank’s  income  accounts  rather  than 


to  the  personal  accounts  of  individuals.  A 
number  of  commentators  ccmtended  that 
a  federal  statute  (12  n£.C.  92)  which 
specifically  authorizes  national  banks  to 
conduct  unlimited  Insurance  business  in 
towns  of  5,000  persons  or  less  impliedly 
prohibits  banks  located  and  doing  busi¬ 
ness  in  any  place  the  population  of  which 
exceeds  5,000  persons  from  receiving 
credit  life  insurance  “commissions.” 
However,  neither  the  language  nor  the 
purpose  of  this  statute  can  be  read  so 
broadly. 

Enacted  in  1916  at  the  request  of  the 
Comptroller  of  the  Currency,  this  statute 
was  intended  primarily  to  offer  a  broad 
source  of  revenue  to  small  national  banks 
in  order  to  “place  them  in  a  position 
where  they  could  better  compete  with 
local  state  banks  and  trust  com- 
panies  •  •  *.”  See  63  Cong.  Rec.  11001 
(July  14,  1916).  Although  the  Comptrol¬ 
ler  assumed  in  requesting  this  legislation 
that  national  banks  lacked  incidental 
power  under  12  U.S.C.  24  (Seventh)  to 
act  as  a  full  scale  insurance  agent  (an 
issue  in  no  way  involved  in  the  present 
regulation) ,  neither  the  language  nor  the 
legislative  history  of  the  section  suggests 
that  national  banks  would  not  possess 
ample  authority  under  the  incidental 
powers  clause  of  12  U.S.C.  24  (Seventh) 
to  provide,  in  connection  with  a  credit 
transaction,  a  peculiarly  special  type  of 
insurance  which  could  serve  the  same 
purpose  as  additional  collateral,  a  co¬ 
maker  or  a  guarantor. 

12  U.S.C.  §  24  (Seventh) ,  after  granting 
national  banks  “all  such  incidental  pow¬ 
ers  as  shall  be  necessary  to  carry  on  the 
business  of  banking”,  goes  on  to  give 
examples  of  the  “business  of  banking”, 
including  “loaning  money  on  personal 
security.”  Clearly,  “personal  security” 
may  take  a  variety  of  forms.  For  ex¬ 
ample,  the  bank  may  require  collateral, 
a  co-signer  or  a  guarantor.  Credit  life 
insurance,  the  use  of  which  has  increased 
dramatically  since  1950,*  has  reduced  re¬ 
liance  on  these  traditional  modes  of  se¬ 
curity.  In  the  field  of  consumer  credit, 
credit  life  insurance  is  probably  the 
preeminent  form  of  security  taken  by 
financial  institutions  today.  Since  the 
use  of  credit  life  insurance  as  security 
is  now  routine  in  the  making  of  loans, 
acting  as  agent  for  that  sale  is  plainly 
incidental  to  the  power  of  national  banks 
to  loan  money  on  personal  security. 
Hence,  national  banks  in  towns  of  more 
thsm  5,000  that  act  as  agent,  either  in 
their  own  right  or  through  licensed  em¬ 
ployees,  for  the  sale  of  credit  life  insur¬ 
ance  are  not  engaged  in  the  general  in¬ 
surance  agency  business  contemplated 
by  12  U.S.C.  92.  Rather,  they  are  law¬ 
fully  making  available  to  loan  customers 
a  highly  specialized  form  of  insurance 
peculiarly  related  to  the  business  of 
banking  and  not  generally  available 
from  insurance  agencies  unaffiliated  with 
financial  institutions.  Unlike  the  typical 
insurance  agency,  such  banks  (unless  lo¬ 
cated  in  a  town  of  5,000  or  less)  usually 
offer  no  other  kinds  of  insurance  fre- 


>  American  Council  of  Life  Insurance,  “Life 
Insurance  Fact  Book  1976”  at  21  and  32. 


quently  sought  by  the  public.  Nor  do  they 
engage  In  general  Insurance  counselling. 
Investigation  of  the  applicant’s  medical 
background,  risk  evaluation,  appraisal  of 
properties  for  insurance  purposes,  or 
claims  service,  all  of  which  are  functions 
typically  performed  by  an  independent 
Insurance  agency.*  Incidental  to  their 
banking  business,  these  banks  merely 
provide  a  service  which  has  no  appeal 
whatsoever  to  persons  not  simultane¬ 
ously  borrowing  from  the  bank.* 

Some  commentators  argued  that  two 
court  decisions,  Saxon  v.  Oeorgia  Ass’n 
of  Independent  Ins.  Agents,  399  F.  2d 
1010  (5th  Cir.  1968)  and  Comm’r  v.  First 
Security  Bank  NJi..  405  U.S.  394  (1972), 
require  the  conclusion  that  a  national 
bank  in  a  tpwn  of  more  than  5,000  is 
without  legal  authority  to  receive  credit 
life  insurance  commissions.  A  review  of 
the  cited  opinions  does  not  support  this 
contention. 

In  Saxon,  the  independent  insurance 
agents  sought  to  enjoin  Citizens  and 
Southern  National  Bank  from  selling 
“broad  forms  of  automobile,  home,  cas¬ 
ualty  and  liability  insurance.”  399  F.  2d 
at  1012.  Significantly,  the  case  did  not 
involve  the  sale  of  credit  life  insurance. 
Rather,  the  Insurance  agents’  thrust  was 
directed  at  the  bank’s  operation  of  a  gen¬ 
eral  insurance  agency,  through  which 
the  bank  acted  as  agent  for  the  sale  of 
property  and  liability  insurance  on  col¬ 
lateral  securing  loans,  such  as  fire  and 
homeowner’s  protection  on  houses  mort¬ 
gaged  to  the  bank  and  collision  and  li¬ 
ability  insurance  on  automobiles  fi¬ 
nanced  by  the  bank.  Since  the  types  of 
insurance  for  which  the  bank  acted  as 


*The  wide-ranging  functions  of  a  general 
Insurance  agency  are  described  In  O.  G. 
Pierce  Co.  v.  Century  Indemnity  Co..  285 
N.W.  91  at  96  (Neb.  1939) . 

*  A  model  bill  drafted  by  the  National  As¬ 
sociation  of  Insurance  Agents  (now  the  Inde¬ 
pendent  Insurance  Agents  of  America,  Inc.) 
barring  lending  Institutions  and  their  af¬ 
filiates  from  acting  as  general  Insurance 
agents  specifically  exempts  the  sale  of  credit 
life  Insurance  from  Its  broad  prohibitions, 
presumably  because  of  the  natural  nexus 
between  the  lending  function  and  the  fur¬ 
nishing  of  credit  life  coverage.  The  exemp¬ 
tion  is  found  In  section  1  of  the  bill,  which 
has  been  enacted  In  various  forms  In  20 
states.  Similarly,  the  Model  Act  for  the 
Regulation  of  Credit  Life  Insurance  and 
Credit  Health  and  Accident  Insurance  as 
drafted  by  the  National  Association  of  In¬ 
surance  Commissioners  and  now  Incorpo¬ 
rated  into  the  laws  of  41  states,  recognizes 
that  banks  and  other  creditors  play  an  Im¬ 
portant  role  in  the  sale  of  credit  life  Insur¬ 
ance. 

Federal  statutes  acknowledge  the  prevail¬ 
ing  practice  of  financial  Institutions  selling 
credit  life  Insurance.  In  the  Ttuth  In  Lend¬ 
ing  Act,  16  U.S.C.  1605,  Congress  recognized 
that  property  damage  and  liability  insurance 
coverage  can  be  obtained  from  sources  other 
than  lenders  and,  therefore,  in  subsection 
(c),  required  the  creditor  to  furnish  “a  clear 
and  specific  statement  In  writing”  that  the 
borrower  may  choose  the  person  through 
whom  the  Insurance  Is  to  be  obtained.  In 
contrast,  subsection  (b)  dealing  with  credit 
life  insurance  has  no  such  requirement,  pre¬ 
sumably  because  Congress  recognized  that 
creditors  are  virtually  the  only  source  of 
credit  life  Insurance. 
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agent  are  commonly  sought  by  the  public 
outside  the  credit  granting  process,  are 
a  staple  of  the  independent  insurance 
agent  and  are  characteristically  sold  by 
a  general  agency  operation.  It  seems 
clear  that  the  facts  of  this  case  are  not 
controlling  where  a  bank  acts  as  agent  in 
its  own  right  or  through  a  licensed  em¬ 
ployee  for  the  sale  of  credit  life  insur¬ 
ance  in  connection  with  a  specific  loan — 
a  type  of  insurance  which,  as  mentioned 
above,  frequently  serves  in  lieu  of  col¬ 
lateral  or  a  guarantee  and  is  not  nor¬ 
mally  available  from  independent  agen¬ 
cies. 

The  Supreme  Court’s  decision  in 
Comm’r.  v.  First  Security  Bank  N.A.  did 
Involve  credit  life  insurance.  This  tax 
case  related  to  an  attempt  by  the  Inter¬ 
nal  Revenue  Service  to  reallocate  to  the 
bank  40  percent  of  tlie  premium  income 
received  by  ^  nonbank  affiliate  on  the 
ground  that  this  percentage  was  the 
equivalent  of  commissions  which  the 
bank  should  be  deemed  to  have  e^umed 
in  view  of  its  role  in  making  credit  life 
insurance  available  to  loan  customers.  In 
ruling  against  the  Commissioner,  the 
Court  adopted  the  litigants’  assumption 
that  the  bank  could  not  legally  receive 
commission  income  since  it  was  situated 
in  a  town  of  more  than  5,000  persons.  As 
the  Court  explained  f405  U.S.  at  402) ; 

The  Tax  Court  found  that  the  Banks,  upon 
advice  of  counsel,  "held  the  belief  that  It 
would  be  contrary  to  Federal  banking  law 
•  •  •  to  receive  Income  resulting  from  their 
customers’  purchase  of  credit  Insurance” 
and,  pursuant  to  this  belief,  “the  two  Banks 
have  never  received  or  attempted  to  receive 
commissions  or  reinsurance  premiums  re- 
'  suiting  from  their  customers’  purchase  of 
credit  Insurance.” 

Petitioner  does  not  contest  this  finding  by 
the  Tax  Court  or  the  holding  In  this  respect 
of  the  Court  of  Appeals  below.  Accordingly, 
we  assume  for  purposes  of  this  decision  that 
the  Banks  were  prohibited  from  receiving  In¬ 
surance-related  Income,  although  this  pro¬ 
hibition  did  not  apply  to  non-bank  sub¬ 
sidiaries  of  Holding  Company.  (Footnotes 
onvltted;  Italics  added.) 

A  reading  of  the  decision  in  “First 
Security  Bank’’  thus  reveals  that  the 
Court  merely  "assumed”  a  conclusion  of 
law  adopted  by  both  litigants.  As  the 
Court  points  out,  the  Internal  Revenue 
Service  did  not  contest  the  “belief” 
stated  by  the  bank’s  lawyers  that  the 
bank  could  not  receive  commission  in¬ 
come.  In  other  words,  the  propriety  of 
national  banks  acting  as  insurance 
agents  for  the  sale  of  credit  life  insur¬ 
ance  and  receiving  commissions  there¬ 
from  was  not  an  issue  in  "First  Security 
Bank,"  and  the  Supreme  Court’s  care¬ 
fully  stated  "assumption”  for  the  pur¬ 
poses  of  that  decision  is  plainly  not  a 
holding  on  the  issue.  Accordingly,  the 
Court’s  decision  does  not  in  any  way  pre¬ 
clude  a  finding  that  credit  life  insurance 
agency  activities  by  national  banks  in 
towns  of  more  than  5.000  are  permissible 
under  the  national  banking  laws. 

For  these  reasons,  the  Comptroller 
ooncludes  (1)  that  na  federal  statute 
bars  a  national  bank  from  acting  as 
agent  or  otherwise  selling  credit  life  In¬ 
surance  and  (2)  that  such  activity  Is  In¬ 
cidental  to  the  business  of  banking 


within  the  meaning  of  the  "incidental 
powers”  and  "personal  security”  clauses 
of  12  U.S.C.  24  (Seventh)  and  within  the 
power  of  a  national  bank,  regardless  of 
the  size  of  the  town  in  which  the  bank  is 
located. 

2.  State  Law  obstacles.  Another  issue 
raised  by  the  comments  on  S  2.4  relates  to 
state  insurance  laws  that  purportedly 
preclude  a  banking  institution  from  re¬ 
ceiving  commissions.  In  some  states, 
agents’  licenses  may  be  granted  only  to 
natural  persons  or  to  firms  whose  princi¬ 
pal  business  is  the  sale  of  insurance.  As 
a  result,  banks  are  said  to  be  barred 
from  obtaining  an  agent’s  license.  More¬ 
over,  in  the  same  states  other  statutes 
prohibit  payment  of  commissions  to  un¬ 
licensed  parties  and  also  prohibit  a  li¬ 
censed  agent  from  splitting  his  commis¬ 
sions  with  a  non-llcen.sed  entity.  Thus,  it 
is  argued,  insurance  laws  in  some  states 
preclude  a  bank  employee  who  holds  an 
agent’s  license  from  passing  any  of  his 
commission  income  to  the  bank  because 
the  latter  is  not  licensed.  Accordingly, 
it  is  contended,  the  bank  employee  must 
retain  all  commissions  for  himself.  It 
is  further  argued  that  w’here  statutes 
such  as  these  are  in  effect  the  regulation 
may  not  authorize  national  banks  to  re¬ 
ceive  commission  income  from  the  sale 
of  credit  life  insurance  because  the  Mc- 
Carran -Ferguson  Act,  15  U.S.C.  1011  et 
seq.,  has  placed  the  responsibility  for 
regulating  the  business  of  insurance  in 
the  hands  of  the  states. 

Initially,  it  should  be  noted  that  this 
state  law  issue  arises  in  only  a  handful 
of  states;  Texas.  Oklahoma,  and  possibly 
IllinoLs.  In  these  states,  however,  the 
Lssue  raises  a  number  of  complex  ques¬ 
tions,  including  whether  state  insurance 
law’s  should  be  interpreted  in  the  man¬ 
ner  suggested  by  the  comments,  whether 
the  same  laws  apply  to  a  federal  instru¬ 
mentality  like  a  national  bank,  and 
w’hether,  if  these  state  laws  do  prohibit 
a  national  bank  from  receiving  credit 
life  insurance  commissions  resulting 
from  the  use  of  bank  facilities,  customers 
and  good  will,  insiders  may  nonetheless 
be  barred  by  federal  regulation  from 
paying  such  cMnmissions  to  themselves. 

With  respect  to  the  first  question,  there 
is  some  doubt  whether  these  state  in¬ 
surance  laws  are  properly  interpreted  as 
barring  a  national  bank  employee  hold¬ 
ing  an  iiksurance  agent’s  license  from 
assigning  his  credit  life  insurance  com¬ 
missions  to  the  bank.  While  their  origin 
is  not  entirely  clear,  statutes  prohibiting 
the  division  of  commissions  between 
agents  and  non-agents  appear  to  be  part 
of  a  statutory  scheme  enacted  in  many 
states  to  assure  imiform  insurance  rates 
throughout  the  state  by  preventing  “re¬ 
bates”,  i.e.,  the  splitting  of  commissions 
with  the  insured  party.*  Another  pur¬ 
pose,  suggested  by  persons  knowledge¬ 
able  in  the  credit  life  insurance  industry 
and  supported  by  the  authorities,  is  to 

*  See  Couch  on  Insurance  2d  §  30:49,  which 
says  in  reference  to  “rebate”  statutes,  “Such 
statutes  also  have  the  pmpose  of  preventing 
the  splitting  of  conunlsslons  with  the  in¬ 
sured.  (Case  citations  omitted.)  See  also 
Appleman,  Insurance  Law  and  Practice 
{$  10533.  8043. 


preserve  for  in-state  agents  commis¬ 
sions  which  could  be  derived  from  the 
sale  of  insurance  to  local  residents  by 
out  of  state  insurance  salesmen.*  Un¬ 
doubtedly,  these  laws  are  also  designed 
“to  protect  the  public  from  the  efforts 
of  unlicensed,  and  therefore  presump¬ 
tively  unqualified,  persons  to  engage  in 
the  insurance  business.”*  Nowhere  is 
there  persuasive  authority  suggesting 
that  any  of  these  interests  of  the  state 
would  be  contravened  by  a  bank  em¬ 
ployee  with  an  agent’s  license  who 
assigns  to  the  bank  his  credit  hfe  insur¬ 
ance  commissions  on  loans  made  by  the 
bank.  Nor  is  it  suggested  in  any  authori¬ 
tative  source  that  these  statutes  pre¬ 
clude,  or  were  intended  to  preclude,  a 
licensed  employee  of  a  national  bank 
from  assigning  his  commissions  to  his 
employer.’ 

Indeed,  the  authorities  point  in  the 
opposite  direction.  According  to  a  lead¬ 
ing  treatise  on  insurance  law,  an  agent’s 
commissions  are  assignable.*  'This  is  re- 
fiected  in  the  case  law.  where  examples  of 
agents  aligning  their  commissions  to 
secure  a  debt  can  be  found.*  In  some 
states,  the  a.ssignment  process  is  governed 
by  statute."'  In  other  states,  assignments 
are  recognized  by  administrative  inter¬ 
pretation."  The  use  of  such  assignments 

-Couch  on  Insurance  2d  {26:378;  Apple- 
man,  “Insurance  Law  and  Practice"  |  8972. 

«  Smith  v.  Summy,  516  P.  2d  242.  243  (Okla. 
1973);  see  also  Rizzo  v.  Price,  294  A.  2d  541, 
544-545  (Conn.  1972). 

’  One  case  In  this  area  Is  Chick  Coker  Pon¬ 
tiac,  Inc.  V.  Home  Indemnity  Co.,  499  P.  2d 
441  (Okla.  1972),  In  which  an  automobile 
dealership  sued  one  of  its  former  employees, 
a  licensed  insurance  agent  who  sold  credit 
life  Insurance  in  conjunction  with  the  financ¬ 
ing  of  the  dealership’s  automobiles,  for  the 
retmn  of  a  10  percent  commission  secretly 
received  by  the  employee.  In  rejecting  the 
dealership's  arguments,  the  court  held  that 
an  employee  who  is  a  licensed  agent  may  not 
pay  directly  or  indirectly  to  his  employer  any 
commission  earned  by  him  for  writing  credit 
life  Insurance  in  conjunction  with  his  em¬ 
ployer’s  business,  unless  the  employer  holds 
a  valid  insurance  agent’s  license.  The  case 
did  not  Involve  the  use  of  an  assignment. 
Additionally,  because  of  the  special  rela¬ 
tionship  of  trust  between  a  bank  and  its  em¬ 
ployees,  on  the  one  hand,  and  its  customers 
and  the  public  on  the  other,  it  is  not  clear 
whether  the  same  reasoning  applies  in  a 
bank-bank  employee  context.  Notably,  a  sub¬ 
sequent  decision  by  the  same  court.  Smith 
V.  Summy,  516  P.  2d  242,  supra,  did  not  em¬ 
ploy  the  literal  approach  used  in  Chick  Coker 
Pontiac.  As  a  result,  the  question  whether 
bank  employees  in  Oklahoma  ara  prohibited 
from  assigning  credit  life  Insurance  commis¬ 
sions  to  their  employer  (the  bank)  is  still 
unsettled. 

» “Couch  on  Insurance”  2d  9  26:395. 

» "First  Nat’l  Bank  of  Vista  v.  Hellen,”  392 
P.  2d  58,  59.  tt  n.  1  (»th  Clr.  1968);  Baskin 
V.  Aetna  Life  Ins.  Co.,  79  S.W.  2d  725  (Ark. 
1935). 

“  See,  e.g.,  Minn.  Stat.  Ahn.  9  60  A. 17  Subd. 
10  (West);  Wls.  Stat.  Ann.  9  628.61  (West); 
Va.  Code  {  38.1--(82.9. 

One  example  is  Alabama,  where  the  (7om- 
mlssloner  of  Insurance  expressed  the  belief 
in  a  letter  dated  September  1,  1976,  that  un¬ 
der  the  Alabama  Insurance  Code  ”•  •  •  in¬ 
surance  agents  can  execute  a  valid  assign¬ 
ment  to  anyone  to  receive  a  part  or  the  en¬ 
tire  commission  which  he  is  entitled  to  from 
an  Insurance  company.” 
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Is  apparently  widespread  and  does  not 
seem  to  pose  legal  problems  In  most 
states,  even  when  anti-fee  splitting  stat¬ 
utes  are  present. 

Interpreting  state  prohibitions  on  fee- 
splitt^  as  prohibiting  assignments  by 
bank  employees  not  only  stretches  these 
laws  beyond  their  evident  purpose  but 
also  creates  absurd  results  In  the  bank¬ 
ing  context.  Such  a  conclusion  must  be 
based  on  the  assumption  that  when  us¬ 
ing  bank  premises,  bank  customers  and 
bank  good  will,  bank  personnel  are  in 
business  for  themselves.  Quite  the  c^- 
posite  is  the  case.  When  using  the  prem¬ 
ises,  personnel,  good  will  and  customers 
of  a  national  bcmk,  employees  of  a  na¬ 
tional  bank  are  in  business  for  the  bene¬ 
fit  of  the  bank,  not  for  their  personal 
aggrandizement.  This  is  especially  true  of 
officers  and  controlling  stockholders  who, 
like  directors,  are  fiduciaries  with  obliga¬ 
tions  running  not  only  to  stockholders 
but  also  to  depositors.'* 

Moreover,  banks  and  their  employees 
bear  a  principal-agent  relationship  to 
each  other,  and  therefore  the  licensing 
of  a  bank  employee  to  sell  credit  life  in¬ 
surance  on  bank  premises  to  bank  cus¬ 
tomers  Is  tantamoimt  to  licensing  the 
bank  itself.  It  would  appear,  then,  that  by 
licensing  the  bank’s  employees  the  state 
legitimizes  the  receipt  by  the  bank  of 
commission  lncome.“ 

Logic  also  suggests  that  the  very  type 
of  literal  Interpretation  given  to  state 
insurance  laws  by  some  bankers  and  In¬ 
surance  administrators  precludes  the 
widespread  practice,  of  computing  officer 
salaries  on  the  assumption  that  the  of¬ 
ficer  will  receive  a  certain  amount  di¬ 
rectly  In  the  form  of  credit  life  insurance 
commissions.  For  example,  some  state 
laws  prohibit  a  corporation  from  “dl- 

“  Fletcher  Cyclopedia  of  the  Law  of  Pri¬ 
vate  Corporations  !  838  (1975  Replacement 
Volume);  W.  Cary,  Corporations  at  625  (4th 
ed.  1969);  Gadd  v.  Pearson,  351  F.  Supp.  895, 
903  (MX).  Fla.  1972)  ("Officers  and  directors 
of  hanking  corporations  generally  owe  a 
greater  duty  than  other  corporate  officers  and 
directors.”)  See  also  United  States  v.  Byrum, 
408  XT.S.  125,  137-38  (1972)  (“A  majOTlty 
shareholder  has  a  fiduciary  duty  not  to  mis¬ 
use  his  power  by  promoting  his  personal  in¬ 
terests  at  the  expense  of  corporate  interests. 
Moreover,  the  directors  also  have  a  fiduciary 
duty  to  promote  the  interests  of  the  cor¬ 
poration.”) 

Recognizing  the  inconsistency  of  licens¬ 
ing  employees  but  not  their  employers,  courts 
have  interpreted  state  statutes  that  ostensi¬ 
bly  restrict  agent  licenses  to  "natural  per¬ 
sons”  so  as  to  allow  corporate  employee.^ 
writing  insurance  In  their  own  name  as  agent 
but  on  the  corporation's  behalf  to  turn  over 
their  commissions  to  the  corporation.  See 
Johnson  A  Higgins  of  Mississippi,  Inc.  v. 
Comm'r  of  Insurance,  321  So.  2d  281,  283-84 
(Miss.  1975);  O.  G.  Pierce  Co.  v.  Century  In¬ 
demnity  Co.,  286  N.W.  91,  96  (Neb.  1939); 
Bundy  V.  Liberty  Life  Ins.  Co.,  95  P.  2d  550, 
553  (Kan.  1939);  Rogers  v.  Ramey,  248  S.W. 
254,  256  (Ky.  1923);  Fletcher,  Cyclopedia  of 
the  Laui  of  Private  Corporations  I  2600  (rev. 
perm.  ed.  1968);  see  also  Crall  v.  Common¬ 
wealth,  49  SX:.  638  (Va.  1905)  (corporation 
can  engage  in  peddler's  business  through  a 
Uceoaed  employee);  Wm.  Messer  Co.  v.  Roth- 
etein,  189  App.  Dlv.  215.  113  N.Y.&  772  (N.T. 
1908)  (corporation  can  carry  on  plumbing 
business  through  Its  licensed  employees). 


rectly  or  indirectly”  receiving  compen¬ 
sation  from  a  licensed  agent  on  izisur- 
ance  sales.**  Where  a  bank  reduces  an 
officer’s  salary  in  recognition  of  the  cred¬ 
it  life  insurance  commissions  he  receives 
directly,  the  bank  In  reality  obtains  the 
benefit  of  the  commissions,  thereby  “in¬ 
directly”  or  constructively  receiving 
them  in  violation  of  the  law.  Yet  no  one 
has  suggested  that  inclusion  of  antici¬ 
pated  credit  life  insurance  c<mimissions 
in  the  computation  of  a  bank  officer’s 
salary  base  constitutes  bidirect  receipt 
of  this  Income  by  the  bank.  Thus,  these 
commentators  toemselves  eschew  the 
very  type  of  literal  interpretation  which 
they  proffer  in  opposition  to  S  2.4.  In 
short,  an  obvious  inconsistency  emerges 
when  it  is  maintained  that  bank  em¬ 
ployees  holding  agent  licenses  cannot 
assign  their  credit  life  Insurance  com¬ 
missions  to  the  bank,  but  that  a  bank 
may  Indirectly  obtain  a  substantial 
benefit  from  these  funds  by  reducing  its 
salary  expense  for  officers  who  receive 
commissions  directly. 

In  view  of  the  considerations  discussed 
above,  the  Comptroller  believes  that  rep¬ 
resentations  to  the  effect  that  the  laws 
of  some  states  prohibit  a  national  bank 
from  acting  as  agent  in  its  own  right  or 
through  its  employees  and  from  receiv¬ 
ing  commissions  on  the  sale  of  credit  life 
insurance  to  bank  customers  on  bank 
premises,  may  represent  neither  the  ac¬ 
tual  state  of  the  law  nor  the  law  as  it 
may  evolve.  At  the  least,  federal  regula¬ 
tion  should  avoid  embracing  such  no¬ 
tions.  with  all  their  inccmsistencles, 
pending  further  judicial  and  legislative 
clarification. 

Assuming  arguendo  that  a  state  law- 
may  prevent  a  state  bank  from  acting  as 
agent  and  from  receiving  credit  Ufe  in¬ 
surance  commissions  through  its  licensed 
employees,  the  question  remains  whether 
such  a  law  w-ould  be  binding  upon 
national  banks. 

In  this  regard,  certain  commentators 
contended  that  whether  a  national  bank 
can  act  as  agent  or  receive  credit  life 
Insurance  commissions  through  a  li¬ 
censed  employee  can  only  be  determined 
by  state  law-  because  the  McCarran- 
Ferguson  Act,  15  U.S.C.  1011-1015,  re¬ 
serves  regulation  of  the  insurance  busi¬ 
ness  exclusively  to  the  states.  However, 
the  scope  of  the  McCarran-Ferguson  Act 
has  been  drastically  limited  by  the 
Supreme  Court,  which  has  held  that  the 
Act  was  intended  only  to  allow  the  s.tates 
authority  to  regulate  “the  relationship 
between  the  insurance  company  and  the 
pohcyholder.’’  “  The  ultimate  disposition 
of  credit  life  insurance  Income  in  the 
hands  of  a  national  bank  director,  officer, 
or  employee,  when  the  Income  w-as  de¬ 
rived  within  the  bank  from  sales  of  in¬ 
surance  by  bank  employees  to  bank  loan 
customers,  is  totally  unrelated  to  “the 
relationship  between  the  insiu-ance  com- 
panj-  and  the  policyholder.”  It  is,  there¬ 
fore,  beyond  the  protection  furnished  to 
state  insurance  laws  by  the  McCarran- 


»‘See.  eg.,  Tex.  Ins.  (tode  Ann.  art.  21.05 
.(Vernon). 

“'‘S.E.C.  T.  National  Securities,  Inc.,”  393 
U.S.453.  460,  (1969). 


Ferguson  Act.  While  the  states  may  have 
the  authority  under  the  McCarran- 
Ferguson  Act  to  dictate  to  whom  credit 
life  Insurance  commissions  may  be  paid 
initially,  the  use  and  disposition  of  that 
Income  by  personnel  of  a  national  bank 
falls  solely  within  the  Comptroller's 
regulatory  authority.  This  is  the  busi¬ 
ness  of  banking,  not  the  “buslne.<is  of 
insurance”  within  the  meaning  of  the 
McCarran-Ferguson  Act. 

This  concluslcwi  reflects  lower  court  in¬ 
terpretations  of  the  McCarran-Ferguson 
Act  following  the  “National  Securities” 
decision.  A  recent  district  court  decision 
noted  that  “The  great  majority  of  the 
post- 1969  decisions  analyzing  the  scope 
of  the  McCarran  Act  exemption  have 
limited  (Itl  to  practices  directly  affecting 
the  relationship  of  insurer  and  policy¬ 
holder.”  “  Another  court  concluded  that 
the  McCarran-Ferguson  Act  “is  to  be 
narrowly  construed  in  the  face  of  valid 
federal  regulatory  interests:  accommo¬ 
dation  of  federal  and  state  regulatory  in¬ 
terests  is  to  be  sought.”  ”  In  the  Comp¬ 
troller’s  judgment,  receipt  by  the  bank 
of  credit  life  insurance  commissions  paid 
initially  to  a  licensed  employee  satisfies 
the  Comptroller’s  concern  for  an  orderly 
accounting  of  Income  generated  by  bank 
personnel  while  preserving  the  impor¬ 
tant  Interest  of  the  state,  which  is  to 
assure  that  the  agent  does  not  rebate 
part  of  the  premium  back  to  the  insiured 
and  that  the  public  is  protected  from 
being  victimize  by  unlicensed  or  un- 
knowledgeable  insurance  salesmen.  Since 
this  accommodation  is  available,  the 
Comptroller,  like  the  courts,  “declines  to 
extend  the  McCarran  Act  exemption  to 
a  dispute  which  should  have  little  or  no 
effect  on  the  interests  of  policy¬ 
holders  •  •  *.”*• 

3.  Other  legal  and  policy  objections. 
A  variety  of  additional  legal  and  policy 
objections  to  the  regulation  were  raised 
by  a  number  of  commentators.  ’These 
objections  have  been  found  by  the  Comp¬ 
troller  to  be  unpersuaslve.  Ihey  include 
the  following  contentions: 

( a)  It  was  argued  that  the  regulation 
effects  a  taking  of  property  without  due 
process  of  law  by  depriving  privately 
owned  insiuance  agencies  of  their  credit 
life  insurance  income.  In  the  Comptrol¬ 
ler’s  opinion,  this  argument  is  Invalid 
because  the  regulation  merely  attempts 
to  regulate  the  conflict  of  interest  that 
occurs  when  bcuik  premises,  personnel, 
good  will  and  customers  are  used  for  the 
personal  gain  of  an  insider.  ’The  mini¬ 
mizing  or  elimination  of  undesirable  con¬ 
flicts  is  within  the  ambit  of  conventional 
bank  regulation,  especially  where,  as 
here,  the  conflicts  are  determined  to  be 
an  unsafe  and  unsound  banking  prac¬ 
tice.'*  By  Issuing  this  regulation,  the 


“"AUled  Financial  Services,  Inc.  v.  Fore¬ 
most  Ins.  Clo.,”  418  F.  Supp.  157,  161  (D.  Neb. 
1976). 

”  “S.E.C.  T.  Republic  Natl  Life  Ins.  Oo.," 
378  F.  Supp.  430,  436  (8.D.  N.Y.  1974) . 

“Allied  Financial  Services,  Inc.  v.  Fore¬ 
most  Ins.  Co.."  eupra. 

>*See  the  unr^>OTted  Order  In  “TKone  v. 
UB.”,  563  F.  ad  105  (Ct.  CL  Na  135-75. 
Order  filed  Feb,  4,  1977),  petition  for  cert, 
filed,  45  USLW  8754  (TT.S.  Ho.  76-1585  May  5. 
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Comptroller’s  office  does  not  seize  any 
assets  of  private  Insurance  agencies,  nor 
does  it  receive  any  benefit  other  than 
through  the  improvement  of  the  banking 
system.**  Like  many  regulations  issued 
by  government  agencies,  this  regulation 
may  cause  inconvenience  to  private  in¬ 
terests,  but  that  impact,  as  described 
subsequently  herein,  is  not  thought  to  be 
substantial  and  in  any  event  does  not 
reach  the  level  of  a  taking  of  private 
property  without  compensation. 

(b)  It  was  argued  that  the  regulation 
attempts  to  force  payment  of  credit  life 
insurance  commissions  to  an  entity 
which  cannot  be  licensed  or  is  otherwise 
ineligible  to  receive  them,  thereby  plac¬ 
ing  the  bank  in  a  dilemma  between  obey¬ 
ing  the  state’s  insurance  laws  and  obey¬ 
ing  the  Comptroller’s  regulation.  ’This 
argument  is  incorrect.  The  regulation 
only  requires  that  a  bank  choose  a  means 
of  selling  credit  life  Insurance  that  does 
not  confer  a  personal  benefit  on  an  in¬ 
sider.  Where  state  insurance  laws  or 
other  legal  obstacles  appear  to  prevent 
the  use  of  a  particular  method,  the  bank 
may  select  another  method  so  long  as 
the  method  .selected  does  not  benefit  em¬ 
ployees,  officers,  directors  or  selected 
stockholders  personally.  Of  course,  there 
is  no  requirement  that  the  bank  or  its 
employees  make  credit  life  Insurance 
available  at  all. 

(c)  It  was  argued  that  the  regulation 
will  make  transfers  of  ownership  of  small 
banks  to  individual  owners  more  difficult 
because  credit  life  insurance  income  will 
not  be  available  to  the  new  owners  to 
service  their  bamk  stock  loans.  The  single 
comment  discussing  this  contention  in 
detail  appeared  to  suggest  that  this 
would  leave  only  one  other  viable  mode 
of  transferring  ownership,  sale  of  the 
bank  to  a  multibank  holding  company. 
’This  alternative,  it  was  argued,  “frus¬ 
trates  national  policy  of  preserving 
competition  and  preventing  concentra¬ 
tion  in  the  field  of  banking.’’ 

The  Comptroller  is  not  persuaded  that 
the  regulation  will  make  transfers  of 
ownership  to  individual  purchasers  so 
difficult  that  acquisition  by  a  holding 
company  will  become  the  only  alterna¬ 
tive.  Transfers  to  individual  owners  have 
been  accomplished  successfully  for  a 
centxiry  without  credit  life  insurance  in¬ 
come  as  a  vital  ingredient.  While  credit 
life  insurance  income  may  have  played 
a  role  in  some  transfers  in  some  states 
after  1950,  when  the  use  of  credit  life 
Insurance  in  banking  transactions  first 
became  prominent,  transfers  before  that 
date  did  not  require  this  income. 

4.  Impact  on  holding  companies.  The 
proposed  regulation  drew  a  response 
from  a  number  of  multi-bank  holding 
companies  and  from  holding  companies 
owning  only  one  bank.  While  many  en¬ 
dorsed  the  prohibitions  on  receipt  by  offi¬ 
cers,  directors  and  principal  stocl^old- 
ers  of  credit  life  insurance  income,  con- 


1977):  “Eastport  Steamship  Corp.  v.  United 
States”,  373  F.  3d  1003.  1011-1013  (Ct.  Cl. 
1967). 

“‘‘TYone  ▼.  U-S.**  (unreported  Order), 
supra. 


cem  was  expressed  about  the  applica¬ 
bility  of  S  2.4(d)  which,  in  effect,  pro¬ 
hibited  the  payment  of  credit  life  insur¬ 
ance  income  to  affiliates  unless  both  the 
bank  and  the  affiliate  are  wholly  owned 
(disregarding  shares  held  by  directors). 
In  some  situations,  the  multi-bank  hold¬ 
ing  company  owns  all  the  stock  of  its 
subsidiary  banks,  with  the  exception  of 
one  or  two  banks  in  which  a  few  minor¬ 
ity  shareholders  own  less  than  1  percent 
of  total  shares  outstanding.  Additionally, 
in  a  sizable  number  of  instances,  a  hold¬ 
ing  company  controlling  a  single  bank 
owns  only  80  percent  of  the  bank’s  stock, 
with  tlie  remainder  in  the  hands  of  mi¬ 
nority  shareholders.  In  both  situations, 
the  holding  company  wishes  to  continue 
crediting  the  credit  life  insurance  income 
to  an  insurance  agency  affiliate,  a  pro¬ 
cedure  which  had  received  the  Federal 
Reserve  Board's  approval  at  the  time  of 
the  bank's  acquisition. 

Section  2.4(d)  was  originally  conceived 
as  a  means  of  assuring  that  income  pro¬ 
duced  on  bank  premises  remains  in  the 
bank.  Since  credit  life  insurance  is  sold 
on  a  bank  asset,  i.e.,  the  bank’s  loans,  it 
was  thought  that  the  bank’s  books  rather 
than  an  affiliate’s  should  reflect  the  in¬ 
come  generated.  Moreover,  as  a  matter  of 
supervisory  policy,  the  Comptroller  and 
other  bank  regulatory  agencies  have  al¬ 
ways  objected  to  transfers  outside  the 
bank  of  funds  earned  in  the  creation  of 
bank  as.se^,  believing  such  to  be  the  pay¬ 
ment  of  a  disguised  dividend  in  violation 
of  the  provisions  of  12  U.S.C.  60.  For  the 
same  reason,  the  crediting  of  this  income 
to  an  entity  other  than  the  bank  is  pre¬ 
judicial  to  the  rights  of  the  bank’s  mi¬ 
nority  stockholders.  In  light  of  these  con¬ 
siderations.  the  Comptroller  has  advised 
the  Federal  Reserve  Board  several  times 
in  the  past  year  that  acquisitions  of 
banks  should  not  be  permitted  where 
credit  life  insurance  income  is  used  to 
service  holding  company  debt  to  the  det¬ 
riment  of  the  bank’s  own  earnings  and 
its  minority  shareholders. 

As  far  as  can  be  ascertained,  retention 
of  this  income  by  the  bank  should  not 
create  serious  cash  flow  problems  for  the 
holding  company  because  the  holding 
company’s  share  of  this  income  may  still 
be  upstreamed  in  the  form  of  a  dividend 
declared  under  12  U.S.C.  60.  Only  where 
the  bank  has  been  in  less  than  satisfac¬ 
tory  condition  for  more  than  two  succes¬ 
sive  years  and  a  dividend  cannot  be  de¬ 
clared  would  the  unavailability  of  the 
credit  life  insurance  income  cause  prob¬ 
lems  for  the  holding  company.  In  such  a 
situation,  there  would  seem  to  be  at  least 
as  much  justification  for  retaining  the 
Income  in  the  bank  to  assist  in  restoring 
it  to  good  health  as  for  paying  it  directly 
to  the  holding  company. 

While  preferring  that  credit  life  insur¬ 
ance  income  be  credited  to  the  bank  to 
strengthen  its  earnings,  the  Comptroller 
recognizes  that  the  Federal  Reserve 
Board  has  until  recently  approved  appli¬ 
cations  under  the  Bank  Holding  Com¬ 
pany  Act  partially  on  the  assumption 
that  this  income  would  be  credited  di¬ 
rectly  to  the  holding  company  for  use  in 
servicing  its  debt.  The  Industry  in  turn 


has  come  to  regard  crediting  of  this  in¬ 
come  to  the  holding  company  or  its  in¬ 
surance  agency  subsidiary  as  an  accepted 
practice.  Therefore,  the  Comptroller  has 
eliminated  S  2.4(d)  of  the  proposed  regu¬ 
lation  and  added  a  new  provisicm,  S  2.4 
(b),  authorizing  less  than  wholly  owned 
banks  to  continue  crediting  this  income 
to  affiliates  provided  the  minority  share¬ 
holders’  pro  rata  share  is  placed  in  trust 
and  distributed  periodically.  Since  the 
administrative  cost  of  producing  credit 
life  insurance  incmne  is  close  to  negli¬ 
gible,  the  share  allocated  to  the  trust  for 
minority  stockholders  may  not  be  re¬ 
duced  significantly  to  compensate  for 
production  expenses.  National  bank  ex¬ 
aminers  will  monitor  the  trust  account 
and  the  income  paid  to  it  and  request 
correction  of  unjustified  reductions. 

5.  Impact  on  small  banks.  Some  com¬ 
ments  contended  that  the  regulation 
would  adversely  affect  small  banks  which 
allegedly  cannot  afford  to  pay  the  sala¬ 
ries  necessary  to  attract  and  retain  quali¬ 
fied  personnel  without  the  supplement  of 
credit  life  commissions.  For  example,  the 
Nebraska  Bankers  Association  argued 
that  the  “original  consideration  of  officer 
compensation  of  a  large  number  of  small 
banks  contemplated  outside  income  to 
the  officer  from  several  sources  including 
credit  life  insurance  income.  The  imple¬ 
mentation  of  this  rule  could  well  change 
the  entire  employment  picture  of  the  in¬ 
volved  banks.’’ 

Provided  certain  procedures  are  fol¬ 
lowed.  the  Comptroller  believes  this  reg¬ 
ulation  will  have  no  substantial  impact 
on  most  of  the  banks  where  credit  life 
insurance  income  is  now  paid  to  individ¬ 
uals.  If  the  credit  life  insurance  income 
is  credited  to  the  bank  and  officers’ 
salaries  are  adjusted  ccarespondingly 
upwards  to  compensate  for  their  lost 
income,  the  result,  from  an  accounting 
standpoint,  should  be  a  wash.  Some 
banks  converting  from  a  salary-plus- 
credit  life  insurance  income  pay  plan  to 
a  straight  salary  arrangement  may  incur 
minor  additional  liabilities  where  em¬ 
ployee  fringe  benefits  have  been  tied  to 
salary  but  not  to  credit  life  insurance 
income. 

In  the  remaining  cases,  some  difficulty 
may  be  experienced  where  the  income 
received  by  an  officer  is  substantial  and 
the  bank’s  board  of  directors  is  unwill¬ 
ing  to  raise  the  officer’s  salary  by  an 
amount  equivalent  to  the  insurance  in¬ 
come  he  h^  been  receiving.  An  example 
is  described  in  the  Notice  of  Proposed 
Rulemaking.  The  bank  was  small,  with 
$17  million  in  assets  at  year -end  1975. 
The  president’s  salary  and  bonus 
amoimted  to  $24,660.  In  additicm,  the 
president  received  $78,000  in  credit  life 
insurance  income.  Whether  the  bank’s 
board  would  be  willing  to  increase  the 
president’s  salary  to  $102,000  to  ccxnpen- 
sate  for  assigning  his  $78,000  of  insur¬ 
ance  income  to  bank  earnings,  is  a  ques¬ 
tion  the  board  must  decide,  taking  into 
accoimt  salaries  paid  at  other  banks  of 
a  similar  size  and,  more  Importantly,  the 
earnings  position  of  the  bcmk  and  the 
responsibilities  cussumed.  If  the  board  re¬ 
fuses  to  increase  the  president’s  salary 
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practice  but  others  were  not.  Additional¬ 
ly,  since  the  sale  of  credit  life  Insurance 
is  highly  lucrative  and  can  constitute  a 
significant  percentage  of  a  bank’s  pre¬ 
tax  income,  it  was  thought  that  for  this 
reason  alone  directors  should  take  a  per¬ 
sonal  interest  in  the  way  this  aspect  of 
the  bank's  business  is  conducted. 
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by  the  full  $78,000,  one  could  c<»clude 
that  the  Comptroller's  regulation  had  an 
adverse  effect  upon  him.  However,  the 
net  effect  on  the  bcuik  would  be  positive, 
since  its  net  Income  would  be  enhanced 
by  the  difference  between  $78,000  and 
a^atever  salary  the  board  selected  for  its 
president. 

Only  in  situations  where  it  is  deter¬ 
mined  that  the  bank  cannot  receive  credit 
life  commissions  at  all  is  there  the  pos¬ 
sibility  an  adverse  effect  on  the  bank. 
In  that  instance,  the  regulation  would 
prohibit  retention  of  commissions  by  loan 
officers,  causing  the  bank  to  raise  sal¬ 
aries  to  make  up  the  differ«ice  between 
the  officer’s  gross  income  prior  to  the 
regulati(m  and  his  strai^t  salary  as  set 
by  the  board.  This  would  not  mean,  how¬ 
ever,  that  the  bank’s  net  income  w’ould 
be  substantially  reduced  because  Income 
derived  from  alternative  methods  of  pro¬ 
viding  credit  life  coverage  listed  in  S  2.6 
would  be  avsdlable  to  offset  additional 
salary  expense.  Pw  example,  experience 
refunds  from  the  group  policy  approach 
would  furnish  additional  revenue,  as 
would  arrangements  with  the  under¬ 
writer  to  reimburse  the  bank  for  services 
rendered  in  selling  credit  life  Insurance, 
maintaining  an  account  to  receive  pre¬ 
miums,  disbursing  premiums  to  the 
underwriter  and  issuing  a  statement  of 
account  on  a  periodic  basis.  Even  where 
a  bank  elects  to  provide  coverage  at  its 
own  expense  under  an  “outstanding  loan 
balance  p(8icy.”  the  impact  on  bank 
earnings  should  be  sustainable. 

The  regulation  may  have  an  adverse 
inuiact  upon  individual  investors  or 
small  groups  of  investors  who  have  pur¬ 
chased  control  of  a  bank  or  a  group  of 
banks  relying  heavUy  upon  credit  life 
Insurance  Income  to  service  their  bank 
stock  locms.  To  some  extent  the  impact 
will  be  reduced  where  the  bank  is  able 
to  pay  an  increased  dividend  from  the 
cre^t  life  insurance  income.  In  other 
cases.  Investors  may  have  to  use  funds 
from  other  sources  to  service  their  bank 
stock  loans  or  seek  a  recasting  of  the 
loan  agreement.  Nevertheless,  the  Comp¬ 
troller  believes  that  where  an  investor 
must  rely  on  dividends  rather  than  on 
insurance  income  or  other  fees  extracted 
from  the  bank,  his  interest  in  nmning  a 
sound,  profitable  operation  increases. 
Thus,  while  the  regulation  may  have 
some  shorttterm  adverse  effects  upon  a 
small  number  of  leveraged  controlling 
stockholders,  especially  those  who  en¬ 
gage  in  chain  banking,  it  should  produce 
a  soimder  banking  s^’stem  over  time. 

6.  Tax  consider atxoTis.  Several  com¬ 
ments  argued  that  the  regulation  will 
have  an  adverse  tax  impact  on  some  bank 
holding  companies  and  banks. 

Initially,  the  Comptroller  notes  that 
the  desli^ility  of  a  regulation  gov¬ 
erning  the  disposition  of  credit  life  in¬ 
surance  Income  cannot  be  affected 
significantly  by  tax  considerations. 
Whether  the  relation  should  be  issued 
must  be  determined  by  banking  factors, 
not  tax  faictors.  Ihe  Comptroller's  obli¬ 
gation  is  to  assure  a  safe  and  sound 
banking  system,  not  to  wink  at  unde¬ 
sirable  banking  practices  because  they 
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have  a  favmwble  tax  impact  on  a  small 
group  of  individuals.  Nevertheless,  the 
Comptroller  has  considered  the  tax  is¬ 
sues  raised  by  the  few  comments  which 
discussed  this  subject.  Each  issue  is  dis¬ 
cussed  iMdefiy  below. 

According  to  several  comments,  tlie 
regulation  would  derive  closely  held 
bank  holding  companies  of  a  type  of  in¬ 
come  needed  to  avc^d  falling  within  the 
Internal  Revenue  Code's  definition  of 
“personal  holding  company,’’  which  is 
subject  to  additional  taxation."  Since 
the  Comptroller  has  added  a  new  provi¬ 
sion,  $  2.4(b),  which  permits  continued 
transfer  of  credit  life  insurance  income 
to  the  holding  company  or  its  insurance 
agency  subsidiary  provided  that  the  mi¬ 
nority  shareholders’  pro  rata  share  is 
placed  in  trust,  this  concern  is  no  longer 
present. 

Other  comments  suggest  that  receipt 
of  the  credit  life  insurance  income  by  a 
national  bank  will  subject  that  income 
to  the  corporate  tax  rate,  which  is  higher 
than  tlie  rate  that  would  be  assessed 
against  a  loan  officer  who  receives  the 
income  directly.  The  Comptroller  notes, 
however,  that  the  corporate  tax  rate  is 
applied  against  net  Income,  not  gross  in¬ 
come,  and  if  the  credit  life  insurance  in¬ 
come  of  the  bank  is  balanced  by  ex¬ 
penses  in  the  form  of  increased  salaries 
to  loan  officers  who  previously  received 
insurance  income  directly,  the  tax  im¬ 
pact  is  negligible. 

Finally,  it  is  argued  that  a  loan  officer 
who  his  credit  life  insurance 

commissions  to  the  bank  remains  liable 
to  the  Internal  Revenue  Service  for  the 
commissions  received.  The  IRS  has  in¬ 
formally  advised  the  CmnptroUer’s  office 
that  each  case  depeaxls  on  its  own  facts, 
and  that  an  stdvanee  ruling  can  be  re¬ 
quested  by  any  interested  party.”  Recent 
court  cases  suggest  that  the  IRS  has  not 
sought  so  much  to  estaUish  employee 
liability  for  insurance  income  assigned 
to  the  bank  as  it  has  sought  to  establish 
bank  liability  under  IRC  (  61  for  income 
received  and  retained  by  bank  employees 
who  sell  insurance  on  bank  premises  to 
bank  loan  customers.” 

7.  Burden  on  Directors.  Several  com¬ 
ments  expressed  the  opinion  that  (  2.5 
of  the  proposed  regulsdJon  pUces  a  heavy 
burden  on  boards  of  directors  by  requir¬ 
ing  board  approval  of  the  selection  of  an 
underwriter,  the  s^reements  between  the 
underwriter  and  the  bank  or  its  em¬ 
ployees,  officers,  directors  or  principal 
shareholders,  and  the  manner  in  which 
credit  life  insurance  income  is  dis¬ 
tributed. 

This  provision  was  originally  proposed 
in  light  of  the  CcwnptroUer’s  discovery 
that  s<xne  boards  have  been  unaware  of 
the  direct  receipt  by  bank  officers  of 
credit  life  insurance  income.  In  other 
cases,  some  directors  were  aware  of  the 


=»  See  generally  IRC  {{  541-543. 

"Section  6  Rev.  Proc.  73-3  sete  out 
guidelines  to  be  foUowed  wben  requesting 
an  advance  ruling  from  the  IRS. 

"  See,  eg.,  “Honan  State  Bank  v.  Commis¬ 
sioner’’  63  T.C.  37  (1974);  “OUa  State 
Bank  V.  US.”,  Civ.  No.  761278  (W.D.  La., 
Judgment  filed  May  16,  1977). 


In  the  Comptroller’s  opinion,  these 
considerations  warrant  a  separate  pro¬ 
vision  in  the  regulation  requiring  a 
measure  of  review  by  directors  of  the 
bank’s  credit  life  insurance  arrange¬ 
ments.  To  reduce  the  burden  on  direc¬ 
tors,  $  2.5  has  been  modified  so  as  not 
to  apply  where  (1)  all  income  from 
credit  life  Insurance  sales  is  credited 
to  the  bank’s  income  accounts  and  no 
employee,  officer,  director  or  principal 
shareholder  benefits  personally  or  (2) 
the  bank  is  wholly  owned  by  a  holding 
company  (except  directors’  qualifying 
sliares)  and  the  credit  life  insurance  in¬ 
come  is  credited  either  to  an  affiliate  that 
is  also  wholly  owned  or  to  the  holding 
company.  With  respect  to  (1),  the  ex- 
enrptkm  applies  only  if  the  board  or  a 
committee  thereof  has  made  a  reason¬ 
able  investigation  to  determine  whether 
any  employee,  officer,  director  or  prin¬ 
cipal  shareholder  is  personaUy  benefit- 
ting  from  the  sale  of  credit  life  in¬ 
surance. 

SurPLeifENTARY  STATEMENT  OF  SUPERVI¬ 
SORY  Considerations  Underlying  the 

Regulation 

1.  CbUgations  oi  Officers  and  Directors. 
The  purpose  of  this  regulation  is  in  part 
to  make  clear  the  obligations  of  the 
bank,  its  directors  and  officers  with  re¬ 
spect  to  credit  life  insurance,  while  as¬ 
suring  flexible  approaches  to  the  satisfy¬ 
ing  of  the  obligations.  On  the  basis  of 
common  law  princh>les  and  12  U.S.C. 
73,  the  CbmptroUer  brieves  that  if  a 
national  bank  wishes  to  make  credit  life 
insurance  coverage  available,  it  is  incum¬ 
bent  on  the  bank’s  directors  and  officers 
to  seek  a  means  of  providing  this  insur¬ 
ance  so  that  personal  benefits  do  not 
accrue  to  insiders.  Thus,  where  state  in¬ 
surance  laws  or  other  legal  obstacles  ap¬ 
pear  to  preclude  the  assignment  to  the 
bank  of  commissions  received  by  a  li¬ 
censed  officer  or  director,  the  bank  should 
select  .another  approach.  Some  possible 
alternatives  are  listed  in  S  2.6  of  the  reg¬ 
ulation.  — 

Two  alternatives  which  avoid  most  and 
perhaps  all  legal  problems  are  (1)  mak¬ 
ing  credit  life  insurance  coverage  avail¬ 
able  to  loan  customers  at  the  bank’s  ex¬ 
pense  (S  2.6(f)  of  the  regulation),  and 
(2)  securing  a  group  policy  under  which 
loan  customers  are  enrolled,  with  the 
bank  as  the  policyholder  (S  2.6(c)  of  the 
regulation) .  Since  the  bank  has  a  strong 
interest  in  assuring  the  repayment  of  its 
loans  in  the  event  of  the  borrower’s 
death,  it  has  the  necessary  Incentive  to 
provide  free  credit  fife  insurance  cover¬ 
age  if  coverage  cannot  be  sold  without 
producing  income  that  a  bank  cannot  re¬ 
ceive.  According  to  information  obtained 
from  the  National  Credit  Uniem  Admin¬ 
istration,  a  majority  of  the  nation’s  fed¬ 
eral  credit  unions  provide  their  custom- 
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ers  with  automatic  credit  life  insurance 
coverage  at  the  credit  unions’  expense. 
Moreover,  a  bank  providing  free  credit 
life  insurance  on  Its  loans  could  adv«:- 
tise  that  fact,  as  credit  unions  do,  and 
make  their  loan  packages  more  attrac¬ 
tive  vis-a-vis  their  competitors.  This  op¬ 
tion  is  a  corporate  opportunity  whi^ 
could  benefit  the  bank  in  attracting  in¬ 
creased  loan  business. 

The  second  alternative  calls  for  the 
bank  to  obtain  a  group  p(^cy  naming 
the  bank  as  the  policyholder.  Since  cred¬ 
itors  who  enroll  loan  customers  under  a 
group  policy  are  not  considered,  either 
by  the  insurance  industry  or  by  most 
state  insurance  adminlstratms,  as  agents 
for  whom  a  license  is  required,  this  al¬ 
ternative  usually  avoids  difficult  ques¬ 
tions  of  licensing  and  the  disposition  of 
commissions.  Moreover,  the  Comptrol¬ 
ler’s  positlcm  for  many  years  has  been 
that  the  legal  posture  of  a  bank  holding 
a  group  policy  is  merely  that  of  a  holder 
of  a  group  policy,  not  that  of  an  Insur¬ 
ance  agent.** 

Under  some  group  policies,  the  imdcr- 
writer  pays  the  policyholder  a  divided, 
frequently  referred  to  as  an  “experience 
refund”  or  “retrospective  rate  credit,” 
based  on  the  Insiuer’s  loss  experience.  In 
the  Cmnptroller's  opinion,  naticmal  banks 
may  legally  receive  any  experience  re¬ 
fund  paid  by  an  insurer  and  may  take  the 
same  into  the  bank’s  income  accounts. 
Even  if  national  banks  In  towns  of  more 
than  5,000  persons  could  not  receive 
“commissions",  as  that  term  Is  used  in 
12  U.8.C.  92,  the  experience  refund  would 
be  legally  receivable  because  it  does  not 
constitute  a  “commission.”  A  c(xnmlsslon 
is  usually  an  agreed  percentage  at  the 
premium  and  is  paid  to  an  agent  for  serv¬ 
ices  rendered  in  effecting  the  sale.  As  a 
general  rule,  a  ccmunission  is  fully  earned 
immediately  upon  the  writing  of  the  pol- 


bolder  ot  a  group  policy  iieuaUy  does 
not  enter  Into  a  fotmal  agency  agreement 
with  the  underwriter.  Whatever  agreement  la 
executed  does  not  resemble  the  typical  agree¬ 
ment  of  agency  between  the  underwriter  and 
a  designated  Insurance  agent.  This  was  Im- 
pUdtly  recognised  In  Boaeman  v.  Connect¬ 
icut  General  Life  Insurance  Co.,  SOI  UA.  190 
( 1937) .  where  a  corporation  obtained  a  group 
Insurance  pdlcy  and  then  accepted  applica¬ 
tions  from  Its  employees  for  coverage  there¬ 
under.  In  this  situation,  said  the  Court, 
'••  •  •  employers  act  not  as  agents  of  the 
insurer  but  for  their  employees  or  for  them¬ 
selves."  301  UA.  at  204-906.  Where  creditors 
perform  the  ministerial  task  of  enrolling 
a  loan  ciistomer  under  a  group  policy,  legal 
analysis  3delds  the  same  conclusion.  See 
Oregg,  "Life  and  Health  Insurance  Handbook 
(2d  ed.  1964)  at  386-7  (“•  •  •  the  arrange¬ 
ment  among  the  Insurer,  the  creditor  and  the 
debtor  Is  analogous  to  the  arrangement  which 
exists  among  an  Insurer,  an  employer,  and 
an  employee  In  the  usual  group  context.”); 
Naticmal  Association  of  Insurance  Commis¬ 
sioners,  “A  Background  Study  of  the  Regula¬ 
tion  of  Credit  Life  and  DlsabUlty  Insurance" 
(Milwaukee  1970)  at  122  ("Currently,  a  cred¬ 
itor  selling  Individual  policies  is  required  to 
be  licensed  as  an  agent.  A  creditor  using  the 
group  policy  iq>proa(2i  is  not  so  required  on 
the  theory  that  he  merely  ‘enroHs*  the -debtor 
rather  than  sells  coverage  to  him.”) . 


Icy.**  In  contrast,  an  experience  refund  Is 
not  a  fixed  amount  but  fiuctuatee  de¬ 
pending  on  the  underwriter’s  loss  experi¬ 
ence.  It  is  not  paid  to  the  agoit  but  to  the 
pc^lcyholder,  and  is  paid  on  a  periodic 
basis  (e.g..  annually)  rather  than  at  the 
time  of  the  sale.  As  summarized  by  the 
general  counsel  for  a  major  credit  life 
insurance  vmderwrlter,  “  •  •  •  an  experi¬ 
ence  refund  is  a  partial  return  of  consld- 
eratl(xi  previously  paid,  and  a  commis¬ 
sion  is  compensation  for  service  rendered. 
Incidratally,  commissions  are  paid  by  an 
insurer  pursuant  to  the  terms  of  an  agen¬ 
cy  agreement  with  an  agent.  Experience 
refunds  are  paid  pursuant  to  a  provtsicm 
contained  in  the  group  policy  in  ques¬ 
tion.”  The  experience  refund  is  akin  to  a 
dividend  and  is  often  referred  to  as 
such.**  Both  the  Insurance  indiutry  and 
the  banking  Industry  regard  the  group 
policy  experience  refund  approcu;h  as  an 
acceptable  method  of  selling  credit  life 
Insurance  to  loan  customa^.** 

Another  alternative  is  the  sale  of  indi¬ 
vidual  pf^des  pursuant  to  an  arrange¬ 
ment  which  djligates  the  underwriter  to 
reimburse  the  bank  for  its  administrative 
expenses.  The  Comptroller’s  Office  has 
approved  this  plan  for  American  Bank¬ 
ers  Life  Insurance  Company  of  Miami, 
the  fifth  largest  credit  life  underwriter 
in  the  nation.  In  the  same  ruling,  the 
Ccmiptroller’s  staff  expressed  Its  view 
that  the  bank  may  levy  a  service  charge 
or  discount  for  the  banking  services  en¬ 
tailed  in  the  collection  of  premiums. 
Thus,  where  a  bank  makes  a  charge  for 
the  service  it  provides  in  (a)  maintain¬ 
ing  a  special  account  to  receive  the  pre¬ 
miums,  (b)  furnishing  statements  re¬ 
cording  cash  fiow  Into  and  out  of  the 
account,  and  (c)  msdcing  disbursements 
from  the  account  to  the  insurance  com¬ 
pany.  such  charges  or  discounts  are  tra- 
diticmal  banking  charges  and  not  com¬ 
missions.  This  alternative  is  listed  in 
S  2.6(e)  of  the  regulation. 


n  Commonwealth  v.  Safeguard  Mutual  Ins. 
Co..  336  A.  2d  674,  688.  (Pa.  1976). 

**  Kedzle,  "Consumer  Credit  Insurance"  at 
41,  96  (1957);  see  also  Slattery  v.  Pullman 
Co..  153  A.  2d  575.  676-77  (Del.  Ch.  1969) . 

In  1968,  the  Texas  Commissioner  of  In¬ 
surance  and  the  Regional  Administrator  of 
NaUonal  Banks  Issued  a  Joint  statement 
which  declared  that  "The  State  Botf  d  of  In¬ 
surance  recognizes  that  experience  refunds 
may  be  paid  to  a  national  bank  as  a  poUcy- 
holder  under  a  group  credit  policy  •  •  •  .” 
Section  15  of  the  Rules,  Rates  and  Regula¬ 
tions  of  the  Texas  State  Board  of  Insurance 
relating  to  Credit  Life  and  Credit  Accident 
and  Health  Insurance  also  recognizee  that 
experience  refunds  may  be  paid  to  "policy- 
hcdder-credltors.”  However,  the  State  Board 
of  Insurance  disclaims  jurisdiction  over  the 
question  of  whether  the  creditor  may  retain 
the  experience  refimds  or  is  obliged  to  pass 
them  on  to  the  debtor.  This  Issue  has  arisen 
in  litigation  in  oth«'  states.  See  Householder 
V.  United  California  Bank,  No.  972043  (Loe 
Angeles  Super.  Ct.  1976);  Keniaton  v.  Amer¬ 
ican  Nat  l  Ins.  Co..  31  CaL  App.  3d  803,  107 
CaL  Rptr.  583  Disk  Ct.  ^>p.  1973);  Slattery 
V.  Pullman  Co.,  supra  The  ComptroUer  ex¬ 
presses  no  opinion  on  this  issue,  but  notes 
that  section  2.6(g)  ot  the  regulation  permits 
a  national  bank  to  refund  its  experience  re¬ 
funds  to  loan  customers. 


Since  publication  in  July  1976  of  the 
propoeed  regulation,  the  banking  indus¬ 
try  has  devised  other  alternatives.  A 
group  of  banks  in  Montana  (not  part  of 
a  holding  company)  idans  to  continue 
its  present  practice  (ff  allocating  credit 
life  insurance  Income  to  the  separately 
owned  insurance  agency  at  each  bank, 
and  idace  in  trust  that  portion  of  the  in¬ 
come  belonging  to  each  bank’s  minority 
shareholders.  In  this  way,  existing  prac¬ 
tice  remains  undisturbed  but  all  share¬ 
holders  rather  than  a  select  few  receive 
the  benefits.  Meanwhile,  an  Oklahoma 
bank  intends  to  establish  a  corporate  in¬ 
surance  agency  owned  by  a  business  trust 
whose  sole  beneficiary  is  the  bank.**  Both 
alternatives  have  received  the  apiuroval 
of  the  Comptroller’s  Office. 

’Thus,  there  are  several  alternative 
methods  by  which  natl<mal  banks  can 
make  credit  insurance  available  to  their 
customers.**  Each  alternative.  Including 
providing  the  coverage  at  bank  exp^ise,** 
is  a  corporate  opportunity  owned  by  the 
bank  and  all  its  stockholders.  Offioers 
and  directors  have  a  fiduciary  obBgatton 
to  seek  out  and  choose  one  of  these  al¬ 
ternatives  over  an  approach  which 
inures  to  their  personal  benefit. 

To  demand  that  directors  make  a  seri¬ 
ous  effort  to  find  a  legally  permissible 
means  by  which  to  do  something  and  to 
insist  that  they  choose  this  means  over 
another  which  could  only  benefit  them¬ 
selves,  is  not  imposing  a  duty  on  the 
directors  Inconsistent  with  corporate 
law.  The  case  law  now  imposes  a  similar 
duty  on  directors  in  situations  where  it 
is  claimed  that  the  directms  are  Justified 
in  seizing  a  corporate  opportunity  for 
themselves  because  the  corporation  is 
financially  unable  to  acquire  it.**  ’This 
standard  is  especially  {q;)pr(H;>riate  for  fi¬ 
nancial  Institutimis,  whose  existence  de¬ 
pends  on  public  faith. 

2.  Unsafe  and  unsound  banking  prac¬ 
tices.  An  additional  basis  for  this  regu¬ 
lation  is  the  Comptrcdler’s  opinion  that 


*In  Opinion  No.  65-213  dated  April  33, 
1965  and  reaffirmed  on  November  17, 1975,  the 
AtUx'ney  General  of  Oklahoma  ruled  that  a 
business  trvist  can  own  an  Insurance  agency 
in  that  state. 

*  StUl  another  aiternative  suggested  to  the 
Comptroller's  Office  but  defored  for  further 
study  calls  for  the  auctioning  on  an  annual 
basis  to  the  highest  bidder  of  the  right  to 
sell  credit  life  insurance  at  a  desk  established 
In  the  bank’s  lobby.  If  the  auctkm  were 
bona  Qde  the  bank  could  acquire  valuable 
inoome.  F\urther  study  Is  necessary  to  deter¬ 
mine  how  to  assure  a  bona  fide  auction  and 
Whether  insiders  should  be  prohibited  from 
bidding. 

**  As  stated  previously,  the  option  of  offer¬ 
ing  credit  life  Insiirance  at  the  bank’s  ex¬ 
pense  Is  valuable  to  the  bank  because  It  al¬ 
lows  the  bank  to  offer  a  more  attractive  loan 
package  to  prospective  b<OTowers.  It  Is.  in 
short,  a  competitive  tool  useful  in  attracting 
business. 

*•  Bee,  eg.,  Irving  Trust  Co.  v.  Deutsch,  73 
F.  2d  121  (2d  Clr.  1934),  cert,  denied.  294 
UA.  708  (1935);  see  also  Cain  v.  Cain,  334 
N.E.  2d  650,  656  (Mass.  1975) ;  Henn,  "Hand¬ 
book  of  the  Law  of  Corporations”  at  464 
(West  Publishing  Co.  1970);  Fogel  v.  Chest- 
nutt.  533  F.  3d  731  (2d  <71r.  1975),  cert,  de¬ 
nied,  429  U  S.  824  (1976) . 
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the  retention  of  credit  life  insurance  In¬ 
come  by  employees,  ofllcers,  directors  and 
selected  stockholders  is  an  unsafe  and 
unsound  banking  practice. 

The  C(Hnptroller  is  not  aware  nor  was 
he  referred  by  the  c(Mnments  to  any  other 
instance  in  the  banking  indxistry  where 
income  g«ierated  by  bank  employees  cm 
bank  premises  using  bcmk  customers  and 
bank  good  will  is  allowed  to  be  paid  di¬ 
rectly  to  and  retained  by  individuals.  It 
is  a  highly  irregular  practice,  contrasting 
sharply  with  the  traditional  banking  pen¬ 
chant  for  an  orderly  accounting  of  funds. 
It  is  also  the  antithesis  of  what  bankers 
expect  in  a  borrower’s  financial  affairs 
and  financial  statements.  If  bankers  de¬ 
mand  a  forthright  and  systematic  ap¬ 
proach  to  accounting  for  income  and  ex¬ 
penses  by  loan  customers,  they  must,  at 
the  price  of  losing  public  confldaice, 
abide  by  the  same  rules  for  their  own 
internal  affairs. 

The  practice  of  permitting  insiders  to 
benefit  from  credit  life  insurance  inc<Mne 
can  be  described  as  abusive  self-dealing. 
Since  bank  premises  and  good  will  are 
used  in  its  production,  this  characteriza- 
ticm  may  apply  regardless  of  whether  the 
bcmk  itself  can  legally  act  as  agent  or 
receive  commissKm  income  directly  or 
indirectly,  but  it  is  especially  apprwriate 
when  other  means  of  making  credit  life 
insurance  are  available  that  would  elim¬ 
inate  this  orderly  practice.  Because  abu¬ 
sive  self-dealing  has  been  the  source  of 
many  bank  failures  in  recent  years,** 
bank  directors  and  ofiBcers  have  an  af¬ 
firmative  duty  to  avoid  or  minimize  it 
wherever  possible. 

In  this  respect,  some  commentators  ar¬ 
gued  that  the  C(Mnptroller’s  concern 
about  the  handling  of  credit  life  insur¬ 
ance  income  at  their  banks  is  misplaced 
because  the  banks  are  healthy  and  the 
board  of  directors  and  stockholders  are 
aware  of  the  practice.  The  short  answer 
is  that  healthy  banks  must  be  as  scrupu¬ 
lous  in  their  dealings  with  insiders  as 
unhealthy  banks  in  order  to  preclude  the 
development  of  an  unsafe  and  unsound 
condition. 

The  disturbing  nature  of  the  practices 
which  this  regulation  is  designed  to  pro¬ 
hibit  Is  illustrated  in  the  Notice  of  Pro¬ 
posed  Rulemaking.  The  examples  cited 
show  that  on  occasion  large  sums  de¬ 
rived  from  credit  life  insurance  sales 
are  paid  to  ofiBcers,  directors  and  selected 
stockholders,  sometimes  without  the 
knowledge  of  the  full  board.  In  addition, 
the  Comptroller  has  become  aware  of  a 


“Hie  Federal  Deposit  Insurance  Corpora- 
tl(Mi  has  stated  that  "Abusive  self-dealing  hu 
been  a  significant  contributing  factor  In  more 
than  half  of  aU  bank  failures  since  1960.  •  *  * 
Losses  to  the  deposit  Insurance  fund  as  a 
result  of  these  failures  are  likely  to  exceed 
$176  million.”  FDIC  Press  Release  (PR- 
13-76)  dated  Feb.  25,  1976.  See  also  Clark, 
"ITie  Soundness  of  Financial  Intermediaries.” 
86  Yale  L.  J.  1,  77  (1976);  "The  Failure  of 
Citizens  State  Bank  of  Carrlzo  Springs, 
Texas,  and  Related  Financial  Problems, 
Hearings  before  the  Subcomm.  on  Financial 
Institutions  Supervision.  Regulation  In¬ 
surance  the  House  Comm,  on  Banking, 
Currency  and  Housing,”  94ith  Cong.  2d  Seas. 
(I97«). 


tendency  fmr  an  Investor  or  a  small  group 
ot  Investors  to  acquire  a  bank  or  a  chain 
of  banks  in  reliance  upon  the  credit  life 
Insurance  Income  to  service  bank  stock 
locms.  The  Comptroller  believes  this  is 
an  unsafe  and  unsound  practice  because 
it  decreases  the  investor’s  concern  for 
and  Interest  in  running  a  sound  and 
profitable  bank.  Specifically,  energy  that 
could  be  spent  on  finding  new  and  prof¬ 
itable  Investments  benefitting  the  bank 
is  instead  devoted  to  selling  credit  life 
insurance  for  the  benefit  of  insiders, 
thereby  foreclosing  an  opportunity  for 
the  bank  to  Increase  its  earnings.  This  is 
true  regardless  of  whether  credit  life  in¬ 
surance  cmnmissions  are  deemed  by  the 
parties  to  be  receivable  by  the  bank. 
Moreover,  where  investors  are  allowed 
to  depend  on  an  uninterrupted  flow  of 
credit  life  insurance  income  transmitted 
in  the  form  of  something  other  than  a 
duly  declared  dividend,  their  incentive 
to  increase  bank  earnings  from  which 
dividends  can  be  paid  is  certain  to  di- 
minl^.  On  the  other  hand,  where  inves¬ 
tors  must  rely  cm  dividends  rather  than 
on  extraneous  sources  of  inccnne  to  serv¬ 
ice  their  bank  stock  loans,  their  interest 
In  the  bank’s  overall  profitability  is  likely 
to  increase. 

Finally,  the  payment  to  and  retention 
of  credit  life  insurance  commissions  by 
insiders,  especially  loan  cheers,  conflicts 
with  their  duty  to  make  only  those  loans 
that  appear  to  represent  a  financially 
sound  investment  for  the  bank.  Although 
many  comments  received  by  the  Comp¬ 
troller  took  a  contrary  view,  the  Comp¬ 
troller  believes  that  a  locm  ofiBcer’s  Judg¬ 
ment  on  credit  quality  can  and  may  be 
influenced  by  the  direct  financial  reward 
he  receives  from  making  a  loan  with 
credit  life  insurance  attached.  As  one 
commentator  noted,  "When  commissions 
are  received  by  bank  ofiBcers,  either  as 
outright  bonuses  or  as  compensation  in 
lieu  of  salary,  the  prospect  of  personal 
financial  gain  is  interjected  into  the 
lending  decision.  The  gain  goes  to  the 
ofiBcer  while  the  risk  is  borne  by  the  bank, 
thereby  undermining  risk -reward  calcu¬ 
lation.”  The  Cmnptroller  also  notes  that 
bankers  have  condemned  the  use  of  in¬ 
centives  to  generate  high  loan  volume 
because  it  might  inhibit  loan  quality;  ** 
the  same  reasoning  would  seem  appli¬ 
cable  to  the  use  of  incentives  for  the  sale 
of  credit  life  insurance  on  bank  loans. 

3.  Antitrust  considerations.  An  addi¬ 
tional  basis  on  which  the  Ccmiptroller 
promulgates  this  regulation  is  his  con¬ 
cern  that  the  use  of  credit  life  insurance 
commissions  as  an  incentive  to  encour¬ 
age  loan  OfiBcers  to  sell  credit  life  insur¬ 
ance  tends  to  Increase  the  chances  of  an 
Illegal  tie-in  between  the  sale  of  credit 
life  Insurance  and  the  granting  of  credit. 

While  the  use  of  Incentives  td  generate 
sales  of  one  product  closely  associated 
with  another  being  sold  simultaneously 
cannot  be  cmisldered  a  per  se  violation 
of  the  federal  antitrust  laws  or  of  the 
anti-tying  provisions  of  the  Bank  Hold- 


*>  O.  Leslie  Nell,  "Lending  by  Bank  Holding 
Dompany  Subsidiaries:  How  Can  We  Main¬ 
tain  Loan  Qualityt”,  The  Joiimal  of  Com- 
merclal  Bank  Lending  at  16  (July  1974) . 


Ing  Company  Act  Amendments  of  1970,** 
special  concern  is  warranted  In  credit  life 
insurance  sales  to  loan  customers  in  view 
of  the  widespread  suspicion  that  such 
sales  are  less  than  fully  voluntary  on  the 
part  of  the  borrower.** 

In  view  of  the  extensive  experience  of 
the  Federal  Trade  Commission  in  the 
application  of  the  antitrust  laws  to  the 
sale  of  credit  life  Insurance  to  borrow¬ 
ers,"  the  Comptroller  believes  the  Com- 
missidn’s  views  are  entitled  to  significant 
weight  on  this  issue.  According  to  the 
Commission,  the  Comptroller’s  regula¬ 
tion  “will  partially  alleviate  the  problem 
of  coercive  and  deceptive  credit  insur¬ 
ance  sales  practices  by  eliminating  one 
aspect  of  a  compensation  system  which 
tends  to  foster  abuse.” 

4.  Impact  on  consumers.  In  a  limited 
way,  the  regulation  should  have  a  bene¬ 
ficial  Impact  on  consumers  who  borrow 
from  national  banks.  Since  loan  ofiBcers 
are  prohibited  by  the  regulation  from 
benefitting  personally  on  the  sale  of 
credit  life  insurance,  there  is  less  likeli¬ 
hood  that  a  borrower  will  be  persuaded 


»•  12  UB.C.  1971  et  seq. 

^For  example,  a  Federal  Reserve  Board 
study  in  1969  revealed  that  some  banks  suc¬ 
ceeded  in  selling  credit  life  Insurance  on  up 
to  90  percent  of  tbelr  direct  consumer  loans, 
even  though  purchasing  such  Insurance  Is 
supposedly  not  a  condition  of  the  loan.  This 
is  discussed  In  the  "Statement  of  J<^n  F. 
NevUle,  General  Counsel  of  the  Independent 
Insurance  Agents  of  America,  Inc.,  before  the 
New  York  State  Insurance  Dept.”,  Dec.  10. 
1976,  at  p.  11.  See  also,  "The  Tie-In  Sale  of 
Credit  Insurance  In  Connection  with  Small 
Loans  and  Other  Transactions,”  Subcomm. 
on  Antitrust  and  Monr^ly  Legislation  of 
the  Senate  Conun.  on  the  Judiciary,  83rd 
Cong.  2d  Bess.  (1966),  reprinted  in  subse¬ 
quent  hearings  on  the  same  subject.  "Con¬ 
sumer  Credit  Industry,  Hearings  pursuant  to 
S.  Res.  26  before  the  Subcomm.  on  Anti¬ 
trust  and  MonoptHy  of  the  Senate  Oranm.  on 
the  Judiciary,”  90th  Cong.,  1st  Sess.  (1967)  at 
227;  see  also  "Consumer  Credit  Insurance 
Act  of  1969,  Hearings  on  S.  1764  before  the 
Subcomm.  on  Financial  Institutions  of  the 
Senate  Comm,  on  Banking  and  Ciurency,” 
9l8t  Cong.,  1st  Sess.  at  163  (1969)  (comments 
from  Federal  Reserve  Board  Study  on  sus- 
ceptlbllity  of  debtors  to  creditors’  recom¬ 
mendations  on  the  purchase  of  credit  life  in¬ 
surance);  "Statement  of  Edward  J.  Kremer, 
Chairman  of  the  Federal  Affairs  Committee 
of  the  Independent  Insurance  Agents  of 
America.  Inc.,  Competition  in  Banking  Act  of 
1976,  Hearings  on-S.  2721  before  the  (X>mm 
on  Banking,  Housing  and  Urban  Affairs.” 
94th  Cong.,  2d  Sees.  28-30  (1976);  National 
Ass’n  of  Insurance -Conunlssloners,  "A  Back¬ 
ground  Study  of  the  Regtilation  of  Credit 
Life  and  Disability  Insurance”  at  41,  59-60 
(1970). 

**See,  e.g.,  “Peacock  Bulck,”  D.  8976  (F.T.C. 
final  order,  Dec.  19.  1976),  CCH  Trade  Beg. 
Rep.  (1973-1976  Transfer  Binder)  121,105 
and  1  21,083  (1976);  F.T.C.  v.  Jorgensen,  Mlsc. 
No.  76-46  (D.D.C.,  filed  May  16,  1976) ,  6  CCH 
Consumer  Credit  Guide  1  98,594;  "Commer¬ 
cial  Credit  Corp,”  82  F.T.C.  1841  (1973); 
•Gulf  South  Corp.,”  83  F.T.C.  1119  U973); 
"1974  Annual  Report  of  the  Federal  Trade 
Commission  to  the  Bocurd  of  Governors  of 
the  Federal  Reserve  System,”  reproduced  as 
an  attachment  to  "Statement  of  Sheldon 
Feldman,  Consumer  Information,  Hearings 
before  the  Subcomm.  on  Cemsumer  Affairs  of 
'ttie  Comm,  on  Banking,  Currency,  and  Hous¬ 
ing,”  94th  Gong.,  1st  Bess.  45-60  (1976). 
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to  purchase  unneeded  credit  life  Insur¬ 
ance.  With  the  elimination  of  direct  In¬ 
centives  for  loan  officers,  the  chance  of 
an  Illegal  tle-ln  of  credit  life  Insurance 
with  the  granting  of  credit  decreases. 

The  brnrowlng  public  may  also  benefit 
from  lower  rates  on  credit  life  insurance. 
In  states  where  insurance  laws  are  Inter¬ 
preted  as  precluding  a  bank  frtmi  holding 
a  license  to  sell  credit  life  Insurance  or  a 
licensed  officer  from  assigning  his  ccun- 
misslons  to  the  bank,  the  hank  may  have 
to  utilize  the  group  policy  or  outstanding 
loan  balance  approaches.  Since  the  bank 
pays  the  premium  In  an  outstanding  loan 
balance  arrangement,  the  constuner  will 
receive  free  credit  life  insurance  and  will 
benefit  to  the  extent  that  the  bank’s  cost 
is  not  passed  on  through  increases  In 
other  charges  associated  with  Instalment 
loans.  In  the  case  of  group  policies,  there 
Is  also  some  evidence  that  the  consumer 
may  benefit  from  a  lower  premium  struc¬ 
ture. 

Lower  rates  may  also  be  anticipated  if 
state  legislatures,  when  revising  their  in¬ 
surance  laws  to  clarify  ambiguities  about 
the  sale  of  credit  life  insurance  by  finan¬ 
cial  institutions,  take  the  opportunity 
simultaneously  to  effect  a  reduction  in 
the  charges  for  this  Insurance  or  If  In¬ 
surance  commissioners,  acting  under  ap¬ 
propriate  administrative  authority,  man¬ 
date  such  a  reduction.** 

Summary  of  Additional  Modifications 

TO  THX  RSGULATION 

After  consideration  of  all  comments 
received  and  additional  staff  analysis, 
the  Comptroller  has  determined  that 
several  additional  modifications  not  re¬ 
ferred  to  above  would  be  appropriate. 
These  additional  modifications  are  sum¬ 
marized  below. 

1.  Section  2.2.  'Ihe  first  sentence  has 
been  expanded  to  cover  credit  life  In¬ 
surance  sold  by  corporations,  partner¬ 
ships,  associations  or  other  entitles  in 
which  employees,  officers,  directors  or 
principal  shareholders  have  an  interest 
of  more  than  5  percent.  An  additional 
paragraph  has  bmn  sulded  to  define  the 
regulation’s  overall  purpose.  The  new 
paragraph  provides  that  the  purpose  of 
the  regulation  is  (1)  to  prohibit  em¬ 
ployees,  officers,  directors  and  principal 
shareholders  ck  national  banks  fnxn 
benefitting  personally  on  the  sale  of 
credit  life  insurance  to  loan  customers 
and  (li)  to  encourage  marketing  of  credit 
life  insurance  through  the  use  of  bank 
facilities  only  under  arrangements  which 
insure  that  employees,  officers,  directors 
and  principal  shareholders  do  not  re¬ 
ceive  benefits  not  shared  with  all  stock¬ 
holders  of  the  bank. 

2.  Section  2.3.  A  definition  of  “credit 
life  insurance’’  has  been  added.  “Credit 


”Ct.  Credit  Ins.  General  Agents  Ass'n.  of 
California,  Inc.  v.  Payne,  647  P.  2<1  993,  128 
Cal.  Rptr.  881  (1976),  In  which  the  Supreme 
Court  of  California  decided  that  the  Insur¬ 
ance  Commissioner  had  sufficient  authority 
to  order  a  reduction  In  credit  life  Insurance 
commissions  paid  to  agents.  A  clmUar  con¬ 
troversy  Is  pending  In  Minnesota,  Old  Re¬ 
public  Life  Ins.  Co.  v.  Heaton,  FUe  No.  398257 
(Ramsey  Cty  Dlst.  Ct.,  filed  June  1974). 


life  insurance^  Is  d^lned  as  credit  life, 
health  and  accident  Insurance,  some¬ 
times  referred  to  as  credit  life  and  dis¬ 
ability  insurance.  The  phrase  ‘beneficial 
ownership’’  has  been  changed  to 
“interest”. 

3.  Section  2.4.  Subsection  (a)  has  been 
reowrded  so  as  to  remove  the  implication 
that  credit  life  insurance  commission  In¬ 
come  must  be  credited  to  the  bank  re¬ 
gardless  of  any  legal  obstacles  that 
allegedly  exist.  In  its  place,  the  Comp¬ 
troller  has  substituted  a  simple  prohibi¬ 
tion  on  the  retention  of  credit  life  insur¬ 
ance  incOTie  by  bank  employees,  officers, 
directors  or  individual  shareholders 
owning  5  percent  or  more  of  the  bank’s 
stock.  In  this  way,  the  regulaticm  has 
been  converted  from  one  which,  with 
certain  exceptions,  might  have  been  in¬ 
terpreted  as  mandating  the  receipt  by 
the  bank  of  the  c(»nmisslons,  to  one 
which  more  accurately  carries  out  the 
regulation’s  purpose:  prohibiting  insid¬ 
ers  from  personally  benefitting  cm  credit 
life  insurance  sales  on  bank  premises  to 
bank  customers.  Where  legal  questions 
seem  to  present  obstacles  to  the  bank’s 
direct  receipt  of  credit  life  insurance  in¬ 
come,  national  banks  may  use  one  of  the 
other  methods  of  marketing  credit  life 
insurance  listed  in  {  2.6.  At  least  two  of 
these  methods  appear  to  be  available  in 
every  state,  and  there  may  be  others 
which  allow  a  bank  to  provide  credit  life 
insurance  without  generating  profits  for 
the  personal  benefit  of  insiders. 

4.  Section  2.6.  A  new  sentence  has  been 
added  to  what  was  formerly  subsection 

(a) .  This  sentence  intends  to  clarify  that 
where  state  insurance  laws  or  other  legal 
considerations  appear  to  preclude  the  use 
of  a  particular  method  of  providing 
credit  life  insurance  to  loan  customers, 
a  bank  may  select  an  alternative  that 
complies  with  {  2.4.  This  modification  is 
Intended  as  practical  guidance  for  bank¬ 
ers  and  does  not  constitute  a  concession 
by  the  Comptroller  that  a  naticmal 
bank’s  authority  to  offer  credit  life  in¬ 
surance  and  earn  commissicms  or  other 
income  therefrom  is  in  any  way  re¬ 
stricted  by  federal  law,  the  McParran- 
Ferguson  Act  or  state  insurance  laws. 

Subsection  (3)  (i)  of  the  proposed  reg¬ 
ulation  providing  that  a  national  bank 
may  not  obtain  a  group  credit  life  insur¬ 
ance  policy  through  its  own  employees, 
directors,  officers  or  principal  sharehold¬ 
ers  except  imder  certain  conditions  has 
been  deleted  because  the  excepted  cir¬ 
cumstances  were  deemed  to  be  inconsist¬ 
ent  with  §  2.4.  Unless  the  specified  party 
can  arrange  to  acquire  a  group  policy 
without  receiving  a  commission  or  other 
personal  benefit,  such  arrangements 
should  be  made  directly  with  the  under¬ 
writer  or  through  a  party  having  no 
affiliation  with  the  bank. 

Subsection  (b)  of  the  proposed  regula¬ 
tion  has  been  redesignated  as  §  2.7.  A 
new  provision  specifies  that  modifica¬ 
tions  will  be  granted  only  where  assur¬ 
ance  is  provided  that  the  overall  purposes 
of  the  regulation  will  be  achieved  within 
a  short  time  after  its  effective  date.  ’Two 
additional  new  sentences  provide  in¬ 
structions  for  filing  requests  for  modi¬ 
fication. 


5.  Effective  date.  This  regulaUon  is 
effective  on  January  1,  1978.  A  dday  in 
the  effective  date  has  been  established 
to  allow  the  Comptroller  to  make  minor 
technical  changes  in  the  regulaticm  if 
such  should  become  necessary  and  to 
give  banks  most  affected  by  the  regula¬ 
tion  an  opportunity  to  adjust  employee 
salaries  or  make  other  arrangements  for 
compliance. 

Accordingly.  Part  2  of  ’ntle  12  of  the 
Code  of  Federal  Regulations  is  added 
as  follows ; 

Sec. 

2.1  Authority. 

2.2  Scope  and  purpose. 

2.3  Definitions. 

2.4  Distribution  of  credit  life  Insurance  In¬ 

come. 

2.5  ReeponslbUitles  oC  dlrectcMS. 

2.6  Methods  of  selling  credit  Ufe  Insurance. 

2.7  Reserved  authority. 

Authositt:  12  n.S.C.  1  et  seq.,  34(7),  60, 
73.92.1818(b). 

§  2.1  Authority. 

This  part  is  issued  by  the  Comptroller 
of  the  Currency  under  the  general  au¬ 
thority  of  the  national  bcmking  laws,  12 
U.S.C.  1  et  seq.,  and  under  the  specific 
authority  of  12  U.S.C.  24(7),  60,  73,  92 
and  1818(b). 

§  2.2  Scope  and  purpose. 

(a)  ’This  part  applies  to  sales  of  credit 
life,  health  and  accident  insurance 
(“credit  life  insurance”)  by  employees, 
officers,  directors  and  principal  share¬ 
holders  of  a  national  bank  and  by  cor¬ 
porations,  partnerships,  associations  or 
other  entities  in  which  such  persons  have 
an  interest  of  more  than  5  percent. 

(b)  ’The  purposes  of  this  part  are  (1) 
to  iMDhibit  employees,  officers,  directors 
and  principal  shareholders  of  national 
banks  from  benefitting  personally  on  the 
sale  of  credit  life  Insurance  to  loan  cus¬ 
tomers  and  (2)  to  encourage  marketing 
of  credit  life  insurance  through  the  use 
of  bank  facilities  only  under  arrange¬ 
ments  which  assure  that  employees,  of¬ 
ficers,  directors  and  principal  sharehold¬ 
ers  do  not  receive  benefits  not  shared 
with  all  stockholders  of  the  bank. 

§  2.3  Definitions. 

(a)  “Bank”  means  a  national  banking 
association  or  a  bank  located  in  the  Dis¬ 
trict  of  Columbia  and  subject  to  the  su¬ 
pervision  of  the  Comptroller  of  the  Cur¬ 
rency. 

(b)  “Interest”  shall  include: 

(1)  Ownership  through  a  spouse  or 
minor  children; 

(2)  Ownership  through  a  broker, 
nominee  or  agent; 

(3)  Ownership  through  a  corporation, 
partnership,  association,  joint  ventiu*e  or 
proprietorship  controlled  by  a  director, 
officer,  employee  or  principal  share¬ 
holder  of  the  bank. 

(c)  “Principal  shareholder”  means  any 
shareholder  who  directly  or  indirectly 
owns  or  controls  an  interest  of  more 
than  5  percent  in  the  bank’s  outstanding 
shlares. 

(d)  The  terms  “officer,”  “director,” 
“employee”  and  “principal  shareholder” 
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shall  Include  the  spouse  and  minor  chil¬ 
dren  of  such  officer,  director,  employee 
or  principal  shareholder. 

te)  The  term  “credit  life  insurance” 
means  credit  life,  health  and  accident 
insurance,  sometimes  referred  to  as 
credit  life  and  disability  insurance. 

§  2.4  Diolribulion  of  rnnlil  life  in^ur* 
iiiire  inronie. 

«a)  No  bank  employee,  officer,  director 
or  principal  shareholder  may  retain 
commissions  or  other  Income  from  the 
sale  of  credit  life  insurance  in  connec¬ 
tion  with  any  loan  made  by  Uie  bank. 
Except  as  provided  in  subsequent  para¬ 
graphs  of  this  section,  retention  of  credit 
life  Insurance  income  by  such  persons 
or  by  corporations,  partnerships,  asso¬ 
ciations  or  other  entities  in  which  such 
persons  have  an  interest  of  more  than  5 
percent  is  an  unsafe  and  unsound  bank¬ 
ing  practice. 

(b)  Income  from  the  sale  of  credit  life 
insurance  to  loan  customers  may  be 
credited  to  an  affiliate  of  the  bank:  Pro¬ 
vided,  That  income  in  proportion  to 
shares  held  by  the  ba^’s  minority 
shareholders  (other  than  directors)  is 
placed  in  trust  and  paid  to  them  peri¬ 
odically. 

(c)  Other  permissible  arrangements 
for  the  distribution  of  credit  life  insim- 
ance  inc(Hne  include: 

(1)  Where  the  bank  is  wholly  owned 
(except  for  directors’  shares)  by  a  hold¬ 
ing  company,  income  from  the  sale  of 
credit  life  insurance  may  be  credited 
either  to  an  affiliate  which  is  also  wholly 
owned  or  to  the  holding  company; 

(2)  Where  there  is  no  holding  com¬ 
pany,  income  from  the  sale  of  credit  life 
insurance  may  be  credited  to  an  affiliate 
whose  shareholders  are  identical  to 
those  of  the  bank ; 

(3)  Income  from  the  sale  of  credit  life 
insurance  may  be  credited  to  a  trust  for 
the  benefit  of  all  shareholders  of  the 
bank,  or  to  a  corporation  or  wholly 
owned  subsidiary  thereof  whose  stock  is 
held  in  trust  for  the  benefit  of  all  share¬ 
holders. 

(d)  Nothing  in  this  section  shall  be 
construed  to  prohibit  a  bank  employee, 
officer,  director,  or  principal  sharciiolder 
who  holds  an  insurance  agent’s  license 
from  agreeing  to  compensate  the  bank 
for  the  use  of  its  premises,  employees  and 
g(X>d  will:  Provided,  That  all  income  re¬ 
ceived  by  said  employee,  officer,  director. 


or  principal  shareholder  from  this  ac¬ 
tivity  is  turned  over  to  the  bank  as  com¬ 
pensation. 

§  2.5  ReAponsibUities  of  directors. 

(a)  The  selection  of  an  Insurance  un¬ 
derwriter.  the  agreements  between  the 
underwTiter  and  the  bank  or  its  employ¬ 
ees,  officers,  directors,  or  principal  share¬ 
holders,  and  the  manner  in  which  income 
from  the  sale  of  credit  life  insurance  is 
distributed  shall  be  approved  by  an  ap¬ 
propriate  resolution  of  the  bank’s  board 
of  directors.  Such  resolution  shall  set 
forth  the  name  of  the  underwrlter(s) ,  a 
description  of  the  agreement  with  the 
underwriter  as  to  the  collection  of  pre¬ 
miums  and  the  disbursement  thereof, 
and  a  discussion  of  the  manner  in  which 
income  from  the  sale  of  credit  life  in¬ 
surance  is  to  be  allixated.  However,  the 
requirements  of  this  paragraph  shall  not 
apply  where  (1)  all  income  from  the  sale 
of  credit  life  insurance  is  credited  to  the 
income  accounts  of  the  bank  and  no  em¬ 
ployee,  officer,  director,  or  principal 
shareholder  receives  a  personal  benefit 
from  such  sales,  or  (2)  where  the  bank 
is  wholly  owmed  by  a  holding  company 
(except  directors’  qualifying  shares)  and 
the  credit  life  insurance  income  is 
credited  either  to  an  affiliate  that  is  also 
wholly  owned  or  to  the  holding  company, 

(b)  When  carrying  out  their  responsi¬ 
bilities  under  paragraph  (a)  above,  the 
directors  shall  observe  the  rules  in  f  2.4, 
and  shall  be  mindful  of  their  duty  under 
both  the  common  law  and  12  UH.C.  73  to 
promote  and  advance  the  interests  of  the 
bank  over  their  owm  personal  interests. 

§  2.6  Metliods  of  idling  rr«-(lit  life  in- 
^uranre. 

Pursuant  to  12  U.S.C.  24(7),  a  bank 
may  furnish  credit  life  insurance  to  its 
loan  customers  by  an^  of  the  methods 
listed  below.  Where  state  insurance  laws 
or  other  legal  considerations  appear  to 
preclude  the  use  of  a  pcu'Ucular  method, 
a  bank  may  select  an  alternative  that 
complies  with  f  2.4  of  this  regulation. 
The  list  below  is  not  intended  to  be  ex¬ 
clusive. 

(a)  A  bank  may  act  as  agent  for  the 
sale  of  credit  life  Insurance  and  receive 
income  in  the  form  of  commissions. 

(b)  An  employee,  officer,  director,  or 
principal  shareholder  may  be  licensed  as 
an  insurance  agent  tor  the  sale  of  credit 
life  Insurance  to  loan  customers,  pro¬ 
vided  the  rules  in  $  2.4  are  observed. 


(c)  A  bank  may  acquire  a  group  credit 
life  Insurance  policy  and  provide  cover> 
age  thereunder  to  loan  customers.  A  bank 
that  makes  credit  life  Insurance  cover¬ 
age  avadlable  by  means  of  a  group  policy 
may  receive  experience  refunds,  divi¬ 
dends  or  retrospective  rate  credits  as 
provided  in  the  policy. 

(d)  As  compensation  for  the  use  of  its 
premises,  personnel  and  g(X)d  w'ill,  a  bank 
may  contract  with  an  employee,  officer, 
director  or  principal  shareholder  to  re¬ 
ceive  income  payable  to  said  individual 
from  the  sale  of  credit  life  insurance: 
Provided,  ’Ihat  said  individual  Is  obli¬ 
gated  in  the  contract  to  pay  over  to  the 
bank  all  of  the  income  received.. 

(e)  A  bank  may  accept  reimbursement 
from  an  insurance  company  for  services 
rendered  by  the  bank  in  selling  credit 
life  insurance,  maintaining  an  account  to 
receive  premiums,  disbursing  premiiuns 
to  the  underwriter,  and  issuing  a  state¬ 
ment  of  accoimt  on  a  periodic  basis. 

(f)  A  bank4nay  provide  credit  life  in¬ 
surance  coverage  to  borrowers  at  its  own 
expense. 

(g)  A  bank  may  refund  to  its  loan  cus¬ 
tomers  who  purchase  credit  life  insur¬ 
ance  all  commissions,  experience  re¬ 
funds  or  other  Income  received  from  the 
tmderwriter. 

§  2.7  Reserx^d  autliorily. 

The  Comptroller  reserves  the  right  to 
give  written  approval  to  a  bank’s  request 
to  modify  the  applicability  of  this  part  to 
that  bank  because  of  that  bank’s  partic¬ 
ular  circumstances.  Mcxiifications  will 
be  granted  only  where  assurance  is  pro¬ 
vided  that  the  overall  purposes  of  the 
regulation  will  be  achieved  within  a  short 
time  after  its  effective  date.  Applications 
for  modification  should  be  addressed  to 
the  Comptroller  of  the  Currency,  Wash¬ 
ington,  D.C.  20219,  in  the  form  of  a  letter 
approved  by  the  board  of  directors  and 
accompani^  by  an  indication  of  tlie 
number  of  dissenting  directors  and  a 
summary  of  their  views,  A  copy  of  such 
application  should  simultaneously  be 
provided  to  the  appropriate  Regional  Ad¬ 
ministrator.  All  applications  and  their 
disposition  by  the  Comptroller  will  be 
available  for  public  inspection  at  the 
Washington.  D.C..  office. 

Dated:  September  14,  1977. 

John  O.  Heimann, 
Comptroller  of  the  Currency. 

|FR  Doc.77-a777e  Piled  9-22-77:8:46  am) 


FEDERAL  REGISTER,  VOL.  42,  NO.  185 — FRIDAY,  SCFTEMBER  23,  1977 


